. MidAmerican Energy Co!npany
PNERGY COMPANY Crieetne:

Ohssssivaly, Relentiossly A2 Your Service~ (515) 281-2779 Telephone
' (515) 242-4398 Fax

E-mail: paroy@midamerican com
Margaret A. Roy, Senior Attomey

April 3, 2020

Catherine Chiccine

Attorey-Advisor

Environmental Protection Agency Region 7
11201 Renner Bivd

Lenexa, KS 66219

Subject: Council Bluffs, lowa, manufactured gas plant site
Citizens Gas & Electric Company Superfund Site (IAD984589093)

Dear Ms. Chiccine:

Pursuant to your request, attached please find a copy of the documents MidAmerican Energy
Company (“MidAmerican”) provided to the lowa Department of Natural Resources December
11, 2003. The documents show that MidAmerican does not have any liability at the subject site
(“Site”).

it appears that MidAmerican was named by other potentially responsible parties (“PRPs”) on
little more evidence than geographic proximity and an implication that an asset acquisition did
not mention but yet somehow transferred manufactured gas plant environmental liabilities.
MidAmerican and its predecessors never owned the real estate or operated the manufactured
gas plant, much less arranged for treatment or disposed of the waste. MidAmerican was drawn
into this simply because in 1949 its predecessor purchased a company named Western lowa
Power Company (“WIP”), the sole business of which was distribution of electric power.

Below is a short recitation of the corporate history and an explanation why MidAmerican is not a
PRP at this Site. Relevant documents are attached. Where original documents were not found,
secondary sources, such as the 1950-era tax litigation pleadings are used.

1903-1917. Omaha Electric Light and Power Co. was the parent company to Citizens Gas
and Electric Co. of Council Bluffs (“CGE”).

The extent this parent exercised control over the Site operator is not established and the gas
production during this period was not found. (Moody's 1928 Nebraska Power Company entry,
p. 1 Exh. 1).

1917. Nebraska Power Company (“NPC") replaced Omaha Electric Light and Power.
There is no evidence of Omaha Electric Light and Power'é. liability as parent to CGE, nor is

there evidence establishing whether and how NPC is the successor to the liabilities of Omaha
Electric Light and Power. Further, there is no evidence of gas production during this period. (Id.)
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1917-1928. NPC was the parent to CGE.

There is no proof of the level of NPC’s control of CGE. (Id.) No information was found that the
corporate veil can be pierced or that NPC so controlled the manufactured gas plant operations
that it has operator liability. Even if liable, MidAmerican found no evidence of how much
contamination was released during this time period. Likewise, MidAmerican found no
information as to the level of control exercised by American Power & Light Co. over NPC. (id.)

1928. CGE sold the site real estate and all equipment to Council Bluffs Gas Company.

Although this is an asset sale, it is clearly the sale of an entire operating business. (Sale
agreement dated June 1, 1928 p. 3-5 Exh. 2). The buyer may have also assumed the liabilities
under a substantial continuation theory. In any case, the Council Bluffs Gas Company would
have any liability for the state of the site and disposal of equipment etc. at the time the site
stopped manufacturing gas. At this point, MidAmerican’s alleged link to the Site operations ends
as MidAmerican is not a successor to Council Bluffs Gas Company.

1937. CGE (now known as Citizens Power and Light Co.) merged with unnamed
company.

There is no evidence of this merger. At most the 1945 Moody's summary for NPC says that
Citizens Power and Light Co., a former wholly owned subsidiary was “merged” as of June 1,
1937. It does not say merged with who or under what terms. (Moody's 1945 p. 1 Exh. 3). As
stated above, the manufactured gas plant had been sold years earlier.

1944. The Omaha Electric Committes (“OEC”) bought the NPC stock for the ultimate
benefit of Omaha Public Power District (“OPPD").

On December 26, 1944, OEC (formerly known as Central West lirigation Co.) purchased all the
NPC stock from American Power & Light Co. (Moody’s 1945 p. 1 Exh. 3). The “sole purpose” of
OEC was to be a vehicle to acquire electric distribution assets for a political subdivision of
Nebraska. OPPD is the acknowledged beneficiary of OEC and OEC could only operate at the
direction of OPPD. (OPPD Eighth Circuit Brief p. 32-33, Exh. 4).

Nov. 14, 1946 - Dec. 2, 1946. OEC formed its subsidiary WIP. WIP bought 77,000 shares
of its sister company NPC’s stock from OEC and paid for them with WIP bonds.

This portion (77,000 shares) of NPC stock is a minority position (7.7%). There is no evidence
that lowa environmental liabilities somehow were segregated and apply only to these shares.
There is no indication that Nebraska law required that lowa-based liabilities could not be held by
a Nebraska public utility.

OPPD was heavily involved in this transaction. In a 1951 claim for taxes, OPPD stated that it
“assumed all of the obligations, and received all of the rights of Nebraska Power Company
under the contract of November 30, 1946, between Nebraska Power Company and Western
lowa Power Company.” (OPPD January 1951 tax claim, para. 7 Exh. 5). There is no carve-out
for lowa based liabilities.
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December 2, 1946. OEC planned and executed a partial liquidation of NPC, having WIP
trade its 77,000 NPC shares for NPC’s lowa assets.

WIP held the NPC stock for less than 24 hours. (Agreement OEC-OPPD dated December 2,
1946 p. 3 Exh. 6). It does not make sense that WIP is liable because of this stock ownership,
when prior NPC shareholders, including American Power & Light Co. (owned NPC until 1944)
and OEC (owned NPC 1944-1946 for the benefit of OPPD) are not so liable.

In the end, WIP was given specific assets and liabilities. The NPC liquidation plan stated that
WIP would receive NPC assets less certain liabilities which would be assumed by WIP,
consisting of:

accounts payable, accrued taxes, customers’ advances, customers’ contributions,
customers’ deposits and accrued interest thereon, other current liabilities and reserve for
injuries and damages, the excess of such assets over such liabilities to equal the net

. aggregate amount of $35,000, all as selected and determined by Haskins & Sells and
R.W. Beck and Associates.

(WIP directors meeting minutes December 2, 1948, p. 4 Exh. 7). This specific list does not
include historic MGP site liabilities and certainly the parties to the transaction would not have
allowed additional unstated liabilities to be transferred when they so carefully listed the liabilities

to be transferred. This was an asset, not stock transaction and therefore only the assets and
liabilities listed were transferred to WIP.

It is important to note how closely OEC controlled both NPC and WIP for the benefit of OPPD.
(OPPD complaint, filed August 4, 1952, para. 20, 24-26. Exh. 8). Further, all the WIP assets and
liabilities received related to distribution of electricity, as NPC at this time was engaged in
electric distribution only. (OPPD Eighth Circuit Brief p. 32-33, Exh. 4).

1949. lowa Power and Light Company purchased all the shares of WIP from OEC.

lowa Power and Light purchased an electric distribution system. The MGP site was not part of
the purchase, as stated above it had been sold 20 years earlier. (Moody’s 1945 p. 1 Exh. 3).

In the purchase agreement, OEC warranted that the financials correctly reflected WIiP’s financial
condition. There is no reference to manufactured gas-related environmental liabilities.
(Agreement between Omaha Electric Committee and lowa Power and Light Company February
11, 1949 p. 5-8, 21-24 Exh. 9). OPPD assumed the OEC's obligations under the contract and
received OEC’s net assets. [d. at 21. There is no support presented for the argument that OEC
and OPPD could not hold out-of-state liabilities under their governing statutes. lowa Power and
Light purchased an electric distribution system, not MGP liabilities.
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May 14, 1949. lowa Power and Light Company dissolved WIP.

At dissolution lowa Power and Light Company received all of WIP’s property and assets and
agreed to assume “operation of the utility properties thus acquired, and . . . all obligations of
Western lowa under all executory contracts, unexpired leases, and other undertakings of
Western lowa.” (Minutes of the special meeting of the Board of Directors of WIP, May 14, 1949,
p. 4-5 Exh. 10). Historic manufactured gas plant liabilities are not “executory contracts,
unexpired leases or other undertakings of Western lowa.” Therefore, iowa Power and Light
Company, MidAmerican’s predecessor, was never liable for the Council Bluffs manufactured
gas plant liabilities. As to claims against WIP as a dissolved corporation, lowa law allows such
corporations to ‘wind up’ their affairs, yet surely 50+ years is far too long to be considered
“winding up.” See lowa Code section 491.56.

For the reasons stated above, MidAmerican denies liability at this site. Besides the potentially
responsible parties identified in the general notice letter, MidAmerican suggests inquiry be made
to the successors to American Light and Power Co. and OEC.

If you have any questions, please feel free to contact me.

Sincerely,

ey

Peg Roy
Senior Attormney

Attachments
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anoum-of all bords outstanding, except that the muximum remains at 2% in any twelve monthy that the net sarnings of
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Comparative Income Account, Years Ended Dec, 31
1M 1858 1918 1914 1913 1813

GTORSE TOVENURS . ronynno.,, $1.706.008 1533083 $1,425.798 $1.200,981 FLEITI6TY $1,106.880
Dparating expenses,,..,,,. } 1 aann5s 914,504 {741,948 TI8.316 869380 606,364
Depreetation ..., ... ... e ’ 1 200,000 200,600 158,433 150.000
el Neb pevenves ..., Shrae 1 SOTDAN0 RIRLELT S3RLATE §100.048 FHAR4
y INtErasl « ooiivinnn et cnnn RO R0 ERRE K] 115,362 114201 115,724
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PACIFIC POWER & LIGHT COMPANY
iCenralied vy American Power & Lizht Cou

- Mistory: Incorporated June 18, 1910, under the laws of Maing, fo own and operate eleckric lght sad power, elec.
tric streat railway and gas snd woler works properties. In 19310 acquired eloctrie light nnd power, por snd stroet railway
properties fn Washington, Oregon and Idahe swnid by the Northwestern Corporation of Philadelphis, the Northwest Light
& Waler Co., the Yakima Valley Power Co., the Astoria Elertrie Co., and the Wasco Warehouse Milling Co.  Alwo se ;
g{u-ired stovk of the Walla Walia Vizllew Ry. Do, Az of April 30, 1311, 12 took over the property of the Hood River Light

Power (o, Bussm Power Co., Klckital Light & Pawer Co, Tucnnnon Prver Co., Davion Elec. Co., Wallsburg Electric
Light Co., Frosser Water ©a anl the Trasser Pawer Co, ind the sk of e Raservation Electrie Co.  The fee title to
all the properties except the Wails Wally Valley By Co. Is now in the name of the Pacific Power & Light Co. Com-
prny Prrnishes elecleis bt asd power service to 4% comm nnities, zos service to 7, railway serviee o %, nterurban rad-
way service tp 3 and water service to 4 communities

Franchises: Franchuses, woi unimporiast sxczptions, arz either yniimited 8% fo time or extend for a long peried.

population Served: Population served estimoted at approximately 128.000.

Mansvementz OrFrmEns: 5. Z. Mitehell, Chairman of Board; Guy W. Talbot, Pres.; F. §. Sykes, 6. E. Clafiin,
£, W, il Bdward Cookingham. A. 8. Grenier, J ' A, Laing, Vice-Presidents: Ggo. F. Nevios, Sce. and Treas; M. H
Arning M. B. Corhin, W. C. Lang, Asst, Treas, and Asst Sec. Dmecmps: 1. G, Ainsworth, Edward Gookingham, Prod
R, Foug, 8. § finrdon, A, S, Grenier, William Jones, John AL Laing, C. Hunt Lewis, 11 €. Lueas, S Z. Mitchell, Miles €.
Mnere, foviah Richnedr, ¥, G, Sykes, Guy W, Talbet, Axsvarn Meprins:  Thind Tupsday in Pebruary, Mamn OeRCR:
31 Reswlwav. New York,

Operating Statistics, Years Ended Dec. 31

h1:3 it 1816 1813 1814
Eloetrie SOBIOIEIS « i, 0ssrusscivevvnrronsanssarnssssess 22,868 20,986 17,960 16,572
Gas cuBOMEYE ..oviviiiorrasirnnan 7744 7.149 &712 6,365
THAEEr CHUSIORIERS 4o ereniorssuoossoasgocisnesxvrsioescnn 5,406 4,935 4,752 4580
POl CHSLOMEPE o n o rwonnrisonnesomnssossnionscrnssssns 26,919 32,870 25,424 By £ 3
Kilnweatt gonoratiog capneily o ovvoseoncevreororsrairnrone s 20500 20,125 18,500
Kilowall hour feeder output for twelve manths. . ooovooso 54.435.004 41,182,945 35889430 5,863,280
Kiles of eloztrie distributing lines in servige. ... coivssnnnn 875 880 845 ¥
- Miles of kigh voltage transmission Hines in operation........ 502 488 AT 4053
Das holdor capazity {eoble feobd. oo o evrercanannnsns 439,500 439,500 495,500 438,500
" Ariificinl gas sulput {eelic fect) for pwelve months. ... ... 146,146,000 AR AHTI00 127,044,000 124,182,000
Miler of street rallway and inlerurban raitway Hines in oper-
FE1 % 12 TP O NSO N k33 3.5 JL5 205
Miles of pramaing .ovvunuciarinnann P iR 152 138 188
Milon of waler BmIE o o vvvrccirnrsonicccovvcrorisniess 93 /8 a2 81
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ENO¥ 4LL 3EF 3T THUSE FRIERYTS, That CITIZINS GAS 4

TLZITIIO CCUBANY 0P QOUBCIL SLTUFRS. & norporation organ-

caed wnd wmlotliig wnlsr tae LAWNE o2 toe State of Xew
versay and duly qualified io tranzsact business within the
State of Iows, pursuant to resolutions duly passed by its ;
gvookboidsra apd ite Board of Dirscters, for &pd in sonpe
sideration of $the sum of Pen Dollars {$10) and other good
and valuable sonsideraticns, receipt whersof is hersby
acknowledged, bas sold and conveysd, asaign;d, transterred
and deliversd, and by thess presents dven hereby sall and
convey, sssign, iraneler and deliver umbo COUNCIL RLUFFS
(43 COMPANY, a sorpsrabion organised mod existing undar ;
the laws of fhe Stats of Delawars and duly subhorized to z
sransesct business in the State of Towa, the following
dencribed property,situated in the County of Potiawstbemie °

and State of Jowa, to wii: i
PARCEL 1

< That part of Lot Pive {8) in Blook Thrse (3)
7 of Bryant and Clerk's Sublivision in ths
ity of Coumedl Biuffa, County of Potbtawabtamie
and Stebke of Tows, described se follows:

Commencing st the Horthwest ocormer of esid Lot
Five (5} snd ruuning thenos Soubherly xlang ,
thes Westerly line of nald Lot Five (85) = dis~ H
tanse of twenty«five (Z8) feed; Wwence Easterly :
&t right angles to sald Westerly lins a dis- !
tance of itwenty (20)] Téet; thense Hortheidly,
parallsl with said Wesberly line of said Lot :
Pive (8] » distancs of twanty-five {25) feel
o the Hortherly line of said lob; ihence
Westerly along the Forikerly line of sald lot
twanty {R0] feet o the place of begluning 4

e

PABCEL, IT

The South Half {84} of Lot Thres (B), all of
Lots Pour {4}, Pive (5], Six {6) and Seven
{7}, the South tweniy-two snd two-thirds

{28 2/3) teet of Lot Bight (B}, the Souith Hals
{8%] of Lot Eleven {11] and &1l of Zots Twelve ;
{12}, Tuirbteen {13} snd Pourtesn {14}, &11 in &
Block Iwelve (1B} in the Sublivision of the T
Riddle Trast in Cownokl Bluffs, Tows, almw

known as R14d1s's Subdivislon in Counell Bluffs,
Town. }f‘\, ‘

< e A e e e 4
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~E%8 Zavss 170, Tiznt 13, Sine W3, Tan {16},
Tievern {11}, Twelve {3121 and thixssen {L3] ans
Yhe South ten {10} fest of Lot Fourtesn (i4),
&1L ir Block Zlevan {11) of the Subdivisian ot
she Riddle Trast iz Coumsil Bluffs, Towa, alse
known as Riddle! dubdivision, in Council
Blufts, lows. &ﬁ

SABCEL IV

o That sertain tract or parcel of lsnd constiitute

ing wacated alleys lying in Riddlets Subdivision
of ths City of Couneil Bluffs, Tows, veoated by
erdinance passed May 7, 1388, approved May g,
1328, desarided sg follows:

{a&} Those portions of the vasabed allsys
Iring South of & line one hundyed fortyenix
(146} fset Horth of and parallel to the South
1ine of Block Bleven {11} in Rid4ls's Suddivision
of the Oty of Counell Bluffs, Towa, mald weonted
slleys belng more parbicularly described ss:

The yacated alley lying batwesn the Soubh line of
Lots Seventesn {17) to Twenty (20} insiusive, and
She Borih line of Lots Seven (7] to Ten (10} in-
sluslre, end West of the Bast lines of Lobs Saven
{7} and Twenty {20], sxtenied apd Joined s the
rasated alley lying between ths Zast Lins of Tots
Bleven {11} %o Sixvesn {16} incluvialve and the
West line of Lote Seventesn {17) and Ten ([10),
extended and Joimed; .

{p} Thoms portisns o the vaeated alleys
I1ring South of the cenber lLines of Lots Three
{3} sod Wleven {11}, sxiendsd snd joinmsd, in
Blosk Twelve {12) in Bis&ls's Subdivision of the
Oity of Council Bloffs, Tows, belng mors pariie-
wlazly descridbed sa:

That portion of ths vucated alley lying belwsen
the West lios of Lots One~{1} %o 8ix {6}, inclusivs
and the East line of Lote Seven (7] snd Bight (8]
and the vacated slley | botweon ths Zast line
f Lots Nine {2] to Fourtesn {14) imsiuvsive wnd
the ¥West Lips of Lots Seven {7) snd Bight (8],

8ll iz Bloek Twelvs {12) in Biddle's Subdivision

atoresaid; ’
{e} That portion of the West Half (Wh) of the

vacated slley lying bebween the Westerly lines of . -

Lota Pour (4], Fies {5] spd Six (8] and the Enet~
srly line of Lot Seven {7} and South of the Norihe
erly line of Job Seven (7], prolong mm.riék
in Blook BEleven {11), Rldiisip vision of the
ity of Counsil Blufls, Jows, ithe senter line of
gaid alley bsing ths Weaterly liss of the buildings

and projections of the Mops Hotor 043 &omgm, -
- 105&206, in said vaoated alley on May 12, 1888, ﬂﬂ?
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§Razior Iz the Sty af Jpuxeil Blufls, ineluding all &85
Lol lerz, expansloz Zanks, ses mains, tullidings and sirvce
mres located upoen the traets of land above denanidbed, and }
RLL 3R granter’s saesmmenss, Tizhts of way, righis, vermits,
privileges, licsnses, mscninery, engines, equipment,
wpplisnces and appurtenanses Yorming & gagf; of the said
siags or sise o used or enloyed in -sowactit;n therswith. :
BARCEL VI,

The gas dlstributing aystem of the grentor im, snd

in the vicinity of, the City of Counsil Bluffs, insluding

v

all gas bolders, sxpansion tanks, bumnsle, confuits, gas
waing and pipes, service pipes, Pittings, gates, valves,
connestions, meters, awpliances, devises, sguipment snd

apportenances sud all grentor'’s dther property, resl,
personsl or mixed, used 5r enjoyed in sonnestlon with sasd

Listeibuting sywbem, whether nsed for the distribution ;:i

patursl, artificisl or mized &8s, togather with all
vighta of way, sassments, permits, privileges, munisipal
or other franchines, iicmsas, congente mud rights for
or relating S0 the sonsiruetisn, maintenanss or operation
shavso?, ihrough, ovsy, uwndsy pr upen sny public sirsets
or highweys or any public or priwate 13.»:15*1-::. am io the
vioinity of, said City of Coumneil Bluffs,
PARCED YII.

411 the rellresd tracks of the grantor in said
gity of Cownedl Bluffs, used in or in co@euﬁian with the
panufscture, sale snd Alstribdution of gam by the grantor
in said Dity, Sogether with all apuwr ‘tracks, swilches,
sidings, rails, tiss, sppurtenanses snd squipment, rights
af way, aasemnts" sondraots, g@ts a4 sonsents '
sppertaining thereto, ani a1l Wﬁor*l right, titls and
interest fu and o the lands upon ithﬁ.o!x the same are

2
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PATCEL TIIT.

AX1 those csriain rignsa, rrivilsges apd Jranshises
rew owosd sad hell Iy the grantor “fir ke sonsiruatian,
mainsenance snd operation of the gaa plant and system in,
sal ln the vislodoy %, lne Sldw 2P :m*;.:;':il El';u‘fs, L
cluding thoge grantsd by that cartain fronchiss grantesd io
Graaver, 1fs suevessors and assigns, by the ?11::? of
Sauneil Bluffs, Jows by ordinance adopted by the City
sounsil of said City om Ootober L, 1923, {said ordinence
baing dosument 28581, of the Oprdinances of the Clty of
Counoll Blufis, Iowa), and subsaguently sapproved on
Goteber 2, 1923 by the Mayor of ssid Qity, and :hjich
gabsequently received the favorable vois of medority of
the slecborz of the ity 52 Counell Blwlss voting upon
the question mt & spscial election held for that purposs.

TARCEL IX.

411 furniturs, fixtures, equipment, teols, suppliss,
storsa, material, Ifuel, merchandiss, moter vehioles, ,
horses, mwles, wagons and transportation eguipment swaed
by the grautor snd used exclusively in, or exclusively in :
conasetion with, the manufactors, sale and digsridubion
37 gas iz, and in the vielndiy ai‘,)aaid ¢ity of Couwneil’
3luffs, County of Poitewattamls, State of Iowa. L

The grantor hersbdy warranta the tidle agaipst all

parsons Whomsosver. ‘
1IN WITHESS VHEHEOF the sald Cltiszenms Gas & Elsatrie

Gompany of Cowmall Bluffs has saused thess presents o de |
aigned Yy one of 1ts Vice-Pregilents aud attesgted by ome
of itz Assimtant Seorstaries and i%s corporste seal W de ;
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A St . st

aersve wflizsd, *his .2% lay of June, 4.J. 1928.

CITIZENS GAS 3 BIBOTRIC COMPANWY
CF COUNCIL 3LUPES

37 /M@ freecen
GR-LrBBLL0 . .

i
s ¥

Attegted:

?ga;a%f gmxe%i o

STATE OF REW YORX }
COUNTY OF N8W YORK; 5

On this 1st day of June, 4.D.1928, bvefors me,

MARY J. GUILFOYLE , & notary publis in and for

seid County in ithe State aforesuid, peracnally appearsd
4. 8. GRENIER and H. L. MARTIN, to me perssuslly kuown
and to me kaown o be 3 Vice-Pregidint aud ax Lesistent
Secretary, respsotively, of CIPIZENS G485 & EIRCTRIC COMDANY
OF COUNOLL BLUFES, who belng Wy me severally snd. duly
aworn, sach for bimeel? 41d ssy Shal he, the said
A. B. CHENIER, iz & Vice-President, and he, the said
H. L. MARTIN, is an Assistant Seoretary of said CITIZENS
GAS & ELZOTRIC COMPANY OF COUNCIL BLUFPS, %hat the sesl
affixed to the forsgoing instrument iz the corporate mesl

A ot g

of sald sorporatiom, aml that the said im‘xfrmn‘*ﬁ g
aignsd and asaled on behalf of the said e;rpom‘hien by
suthority of its Board of Pirveotors, and the said
4, B, GHESFIEE exi H. L. HARTIH have acknowledged the
exesuiion of said instrumsnt t¢ be the voluntary ast and
deed of asid CITIZENS GAS & ELEOTRIC COMPANY OF COUNCTL
mm. ¥y 1t volundarily exesuted.

¥ITHESS my havd xnd notarisl sesl this lat &sy of
Jone, 1.3.191;8.

77 AW >

; % Saytusr's e ,'e’t;i?_n
. M Aipteonet vy 2UIR
Sommmlsy Esnlens Rarsk 55, 5154 !

H

1487
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L In order to avoid a possible loss of the advantage pre-
Iimted by the order of the Securities and Exchange Com-
bigsion directing American Power to dissolve, which
bould be lost if the properties of Nebraska Power should
» sold before the validity of the Peoples Power Com-
f tho assets: | ision Law should be determined, a group consisting
t offer was 1@ § five who had been members of the Peoples Power Com-
riies and B  imion of Omaba and three who bad not, formed a eom-
ted Americanms hittee known as the Power Committee. That Committee
supervision . s employed Guy C. Myers, who had assisted Consumers
ers to acqy . sequiring all of the other privately owned electric
illities in Nebraska, to work out a plan by which the
fock or properties of Nebraska Power could be purchased
d financed.
6 The plan which resulted was to finance purchase of the
pmmon  stock of Nebragska Power with obligations of
oop, with legal title to the stock to vest temporarily in a
onprofit corporation for a maximum period of approxi-
lttely three years during which time either a suitable
pilic agency could be established in the Omaha area
irough the validation of the powers of the Omishs
poples Power Commission or by the enactment of Legis-
Bion for the creation of a public power district ac-
potable to the people of Omaha, or legislation econld be
Pined to anthorize direct ownership of the properties
! Nebrasksa Power by Loup, Loup to agree that at the
M of the three-year period it would buy the properties
f Nebrasks Power lying within the State of Nebraska
" & price sufficient merely to discharge any obligations
[0 were a lien on the properties, and the nonprofit
i Poration {0 agree that it would transfer such properties
¢ ather the Towa properties or the proceeds thereof
"‘ﬂ{er the public agency in Omaba or to Loup. Follow-
" U8 plan the Electric Committee was organized and
t eans of the issusnce of bonds by Loup, through its
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Eastern Division, purchase of the common stock of y, |

braska Power was financed and earried out.

The sole purpose of the Electric Committee was to gt |
as the. temporary medium by which the elestric systey o |
Nebraska Power could be aoquired and transferred ¢, 4

political subdivision of Nebrasks. To that end, it exeay

an agreement with Loup, declaring its public trust &,

forceable by Loup, the Omaha Peoples Power Commisgioy
the City of Omahs, the State of Nebrasks, and any Oma,
citizen, and bound itself to convey the properties either
to a public agency in the Omsha area or to Loup, A,
prompily as posaible after the aoguisition of the

its articles of incorporation were amended fo eliminate
any poasibility that the properties ‘be held otherwise than
in public ownership and to insure the nltimate vesting of
the ownership and operation of the properties in the city
of Omaha or another Nebraska public body.

In August, 1945, the Omaha District was formed. Iis
legality was forthwith contested in litigation, but by the
fall of 1946 this litigation was finally concluded in its
favor and it was in pesition tp operate as a public ulility
and political subdivision of the State of Nebraska.

It is at this point that the case at bar begins, but the
foregoing historical background is sobmitted to explain
the origin of the Hlectric Commitiee and the funetion it
performed in the events which then emsued.

The first action of the District was to make arrange-
ménts for the operation of the Iowa properties of Ne-
braska Power. In State v. Comsumers Public Power Dis-
tirct, 148 Nebr. 753, 10 N. W. 24 784, 795, the Supreme

Court of Nebraska had in dietum indioated that the Ne- -

braska -public power districts had only limited authority .
to own properties in other states. Accordingly, at the

direction of the Omaha Distriot (and under the articles
of incorporation .of the Hleotric Committee it could act .

oY at the direstion of {
Gopmittee cansed the in
yoid for the benefit of th
e than those in an &
: i the Electric Committ
- piatriots confirmed the p
"« mmittee held all of ite
ghich it had obtained fro
" of Nebrasks Powe:
o the Omaha Distriet.
Ax effort was then road
Iowa, which was -
gmmqm'n'ng the Towa fail
o Western Iowa were so
{ At the conclusion of that
E juding the amounts dert
Josa properties during t
paneficinlly owned by the
3 all other assets then in
 ittes, were finally transfe
Tt will be observed from
the time of the incorporatic
3 of the sale of its securities
2 wire owned and held for th
{ Distriot, a political subdivi
i A1 of its income was dexi
£ ired solely to the beme
@ would therefore seem to b
'S taring the period from Dee .
e exempt from taxation -
$0116(3) of the Internal Reve
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qly 8t the direction of the Omaha District), the Hleotrie
ittee cansed the ineorporation of Western Jowa to
35id for the benefit of the Omaha Distriot the Jowa asseta
oiher than these in an area west of the Missouri River,
gd the Hleetric Committee, by agreement with the Omaha
pistriet, eonfirmed the public trust in which the Hlectric
(emmittee held all of its assets, including the seourities
- ghioh it had obiained from Western Iowa. The Nebraska
essets of Nebraska Power were then transferred directly
1 1o the Omsha Distriet,
Axn effort was then made to interest the City of Counail
Bluffs, Iowa, which was the only publis body concerned,
' in acquiring the Yowa facilities. Failing that, the seonrities
of Western Iowa were sold to a privately owned wlility.
At the conclusion of that sale, the proceeds thereof, in-
i deding the amounts derived from the operation of the
Jowa properties during the period in which they were
- hneﬁmﬂlyownedbytheOmahaDmtnct,togetherwlth
i ol other assets then in the hands of the Bleetrie Com-
‘4 mittes, were finally transferred to the Omaha Distriet.

. It will be observed from the foregoing facts that from
T the time of the incorporation of Weslern Iows to the date
ii of the sale of its securities, all of its stock and securities
: wire owned and held for the use and benefit of the Omaha
" Disiriet, & political subdivision of the State of Nebraska.
.& Al of its income was derived from s public utility, and
4 mured solely to the. bemefit of the Omaha Distriet. It
‘& wuld therefore seem to be clear that all of jits income

‘dnrmgthe period from December 2, 1946 to May 14, 1949
s exempt from taxation by the provisions of sestion
(d) of the Internal Revenue Code.

r the articles 4.

it could sct 4
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’ . ‘Thélegilative bistory of section 116(d) of the Interny § WeDSIr's New

Revenne Code of 1939, its contemporaneous. and continuing  { _E_Hiﬁon, defines the -
'tetgretationbyth_eTtmxryDepamnmtmdudyd& ? 1. Law. To oo

cisichs construing it cleardy show that Congress intended " dlaim; to ves

exempt from income taxés income detived from a pubic §  scorusd whos
utility which inures to the benefit of a political subdivisiey 2. To come by
of a state. ¥ o arise or spri
As herotofore stated, so far as material here, section 115 3 f?::d:;i :;’t;u.dv;

reads as follows:

_ ¥ 1t will be observed
; SEC. 116. EXCLUSIONS FROM GROSS INCOME. | yith the preposition *
N | ~In addition to the items specified in section 22(1), wuizg to * * * any p

the following items shall not be included in gross in. itmgans “To come by
come and shall be exempt from taxation under-this 2 & &dvantages scorw
Ohaper:' k. ; Be prem.’n which is

® " @ . . . . _’ " yord “aecrningn was

() Inaome of Btaies, Muioipalisics, elo—Tnoome | 17 1! % WPETS
derived from any public illity ° ° ° and coorving § g ;
to any ® * * political subdivision of a State ® * », § 98¢ I was not int
-(Italies added) . - axistence as an enforc

L o the statute not onl;

As we have pointed out above, afier the siock and se- | mthﬁegg:“ t:
ourities of Western Jows wers acquired by the Hlectric §. o> E"‘e;i".
Committee, the stock and securities and all of the assets Ac:;g;;ﬁn 58 St;’t': -
back of them were held by the Electric Committee for - ’;ﬁeetion 11(;)) ? the
ultimate distribution to the Omaha District which was a S iotion ng (b)‘; :
#political subdivision of a State.” relendls him) o
Thus, it is clear that the income of Western Jowa was 2. ig état. 227 without

i . all derived from a public utility, and it is also perfectly “‘Bmts anperod ginse 1921
s clear that all of that income inured to the benefit of 8 :Sihot pygge iy the 1994
political subdivision of the state of Nobraska. Thus, the % g5 o 0o o0 o 0
L sole question remaining is whether that income “aocrnﬁ S fllows
i to’’ the Omaha Distriet within the meaning of those words - Provid
1 . fortl
as}uiaed in the statute. . wnder thiﬁd; ootion

B 507 h gt £
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Biinded to exempt only the income which was either paid
wily to & politieal subdivision or was payable to it
: an unenforceable claim it would have provided for
‘deduction of that amount by the corporation and then
tud never be an oeccasion for the imposition of a tax
bon. such income. It is perfeotly clear, therefors, that
at the Congress was concerned with was the income
gm a public utility whick was not paid or paysble to
 political subdivision but which inured to its henefit
th the result that a tax upon the income would impose
barden or loss upon it. Thus we submit that when a
jitieal subdivision of a state operates a publie utility
ough the medium of its wholly owned subsidiary or
strumentality, the statute was intended to and does
ympt such income from the tax, even though the ineome
iretained in the business of the instrmmentality.

sAll of the income of Westetn Iowa Power Company inured
the benefit of Omaha Public Power District, a political
piivision of the State of Nebraska.,

The fagts herein clearly show that all of the income of
tlorn Jowa inured solely to the benefit of the Omaha
Miriet. As hag been seen, by the terms of its charter and
a0 express declaration of trust, the Eleetric Com-
ze held all of the stock and securities of Western
; in trust for the exelusive benefit of the District and
ionant o that trust ultimately distributed to the Dis-
% all of the proceeds of the sale of those securities,
[“ng the amouni of the accumulated earnings of

t_herefore submit that all of the income of Western
' Was exempt from tax under the provisions of section
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Exhibit 7
AGREEMENT

This agreement, made and entered into this 2nd day of
December, 19%6, by and between the Ommha Electric Committee, Inc., a
non-profit corporation organised under the laws of the State of
Nebraska (hereinafter referred to as the "Committee"), the party of
the first part, and the Omaha Public Power District, a political
subdivision of the State of Nebraska (hereinafter referred %o as the
"Omaha District"), the party of the second part, WITNESSETH:

WHEREAS, the Committee is & non-profit corporation,
organized under the laws of the State of Nebraska, for the purpose
of exercising a public trust as set forth in Artiecle IIX of the
Articles of Incorporation of Omaha Electric Committee, Inc, as Tollowa:

"A. The promotion of the common good and general
welfare of certain municipalities and persons residing
in the States of Nebraska and Iowa, including pavticularly
the welfare of the City of Omahs and its inhabitants and the
inhabitants of the surrounding territory, by providing cheap
and efficlent service, power and heat at low rates.

"H. The Board of Trustees of the corporation shail
notwithetending the broad powers herein granted conduct
the affairs of the corporation for the purpose of ultimately
vesting in the City of Omaha, Nebraska, or in some public
agency, public hody or politiocal subdivision of the State of
Nebraska the ownership and operation of properties used in
supplying electric energy to the inhabitents of the City of
‘Omehs&, Nebrasks, and surrounding territory. And guch transfer
or any transfer of stock made for the purpose of enabling
such public agency, public body or politicel subdivision to
acquire such properties shall be made for a consideration not
in excess of an amount found necessary by the Board of Trusiees
of the corporation in order to effect a retiremwent of all in-
debtedness and other obligations of the corporation and of
corporations controlled by it, or for no consideration if no
such indebtedness exists. If the corporation shall at the
time of any such transfer own or control any properties in
addition to, those used in supplying electric energy to the
residents of the City of Omaha and surrounding territory, it
shall cause the same %0 be transferred or disposedl of in such
manner and for such consideration as may be directed by the City,
public agenocy, public body or political subdivision of the
State of Nebraska constituting the transferee under any such
transfer. The consideratlon so recelved after payment of all
expenses shall be paid to such trenaferee. When and as any
public utility properties shall be held or coutrolled by the
corporation after the retirement of all its obligations and those
‘of corporations controlled by it other than current indebtedness

ED_005352_00000745-00031



&> , iy

incurred in normal operationa, this corporation shall
prior to the transfer thereof, as hereinbadre provided,
operate such properties substantially without profit and
any small profi{ which may acorue through such operations
shall be rebated to consumers from time. to time, or paid
to the transferee under any transfer made purauant to the
provisions of this subdivision."

WHERBAS, in furtherance of the performance of the trust
imposed on the Committee, the Committee on December 26, 1044, .
entered into a certain agreement with the Loup River Public Power
District, & public corporation and political subdivision of the State
of Nebraska, whereby the said Loup River Public Power District
acknowledged said trust and accepted the benefits thereof, conditioned
only upon the tranafer of the. trust property to a public agency duly
organized under the laws of the State of Nebrasks for the purpose of
aoguiring said trust properties, which sald agreement reads in part

gs follows:

“geogtion 1. The Commitiee hereby warrants, cove-
nants and agrees with the District for the benefit of
- the District, and &s & part of the consideration for the
covenants and agreements herein contained to be done and
performed by the District, and for the benefit of the Omaha
Peoples Power Commission, the City of Omsha, and the citlzens
ahd residents of said City, that the acquisitlion of the common
stock and properties and assets of the Nebraska Power Company
is for the sole purpose of transferring the ownership, opera-
tion and management of said properties and assets to public
corporations and agencieas of the Btate of Nebrasks, and that
the Committee wilill receive no profit, benefit or advantage to
the members of the Committee in, by or.through such scquisition,
and transfer, and further covenante and agrees that this warranty
covenant and agreement shall be enforceable by the Distriet,
the Omaha People's Power Commission, the City of Cmeha, the
state of Nebraska, or any citizen and resident of the City of
Omaha, and the Committee hereby waives any claim or defense of
invalidity in eny Bult, asction or proceeding which may be
brought by any person, firm or corporation, public or private
in any court, for the enforcement of this warranty, covepant
and agreement.

#® # & %* #* # # #* #* # ®

"Seotion ¥. Anything to the contrary herein notwith-
standing, the Committee shall not be obligated nor required
hereunder to transfer the distribution facilities noW or
formerly owned by the Nebrasks Power Company located within
the metropolitan City of Omeha, and such of said properties
lying without the corporate limits of said oity as are not an
integral pert of the said properties within said city, if the

Exhibit T-Page 2
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gommittee shall, within the term of this agreewent,

sell and convey said properties %o a peoples’ power
commission orgenized under L. B. 204, passed et the

1943 Session of the Nebrasks Legislature, or to the

c¢ity of Owaha, or to some other-publie agency duly”
organized under the laws of the State of Nebrasks for
the purpose of aoquiring sald properties for the City of
omahe or the pasople residing in ssid City.”

and

‘WHERRAS, the Omgha District has been duly orgsnized as a
public corporation aund political subdiviaion of the State of Nebraska
for the purpose of ascquiring the trust property; and

WHERRAS, the Committee, in performance of the purpose
for whish it was created, did, on the 26th dey o December, 194%,
puirchase all of the outstandiug Common Stock (consisting of 1,000 000

shares) of Nebraska Power Company; and

WHEREAS , on the 19th day of Hovember, 1946, the Com~
wittee subscribed for and paid $50,000.00 in cash for 5,000 shares
being all of the ocspital stock of Wastern Iowa Power Company, an
Iowa corporation; abd
. WHEREAS, on the 2nd day of Dacember, 1946, the .Committee
.transfbrred to Weslern Iowa Power Company 77,000 shares of the Common
8tock of Nebraska Power Company in exchange Hr $3,350,000 in aggre-
gate prineipsl amount of the securities of said Western Iowa Powdr
Company which securities, when 1ssued will be held by the Committee;

and

’ WHEREAS , the said 77,000 shares of Gommon Stock of
Nebraska Powar Company was, on Desember 2, 1946, liquidated by
Hebraska Power Company trangferving to Weatern Iows Power Company
certain propertiss and sssebtp in exchange therefor; and

WHEREAS, the Committee has this day sold and delivered
to the Omahs District 923,000 shares, being &ll of the Common Stock
of the Nebraskas Power Company representing full and complete owner-
ship of said company, I'ree and elear of all liens and encumbrances;

NOW, THEREFORE, for and in consideration of the premises
and mutusl promises and covensnts hersin contained and other good and
valuable cousiderations, the parties hereto hereby agree &s follows:

Section 1. Omsha District hereby ackhowleges the
existence of the trust oreated for the benefit of the
public by the provisions of the Articles of Incorporation
of the Committee and the contracts and agreements hereto
entered between the Committee and Loup River Public Power

Bxhibit 7 - Page 3
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Distriot governing the ownership, management, control and
disposition of the stock, bonds and other securities now,
and formerly, owned by the Committee.

Section 2. The Committee acknowledges and ascepts
the Omaha Distriot as the owner of;, and entitled to, the
beneficial interest in and to the trust created as afore--
said, and ‘hereby agrees from time to time to pay over %o,
and to transfer to, the Omaha District all property and
assets of sald trust of any kind and character whatsover,
including the proceeds of the sale of the Iows company
securities owned by the Commitfee, remaining aefter the pay-
ment of all its liabilities, in accordance with the pro-
visions of 1l%s corporate character and the contracts and
agreements heretofore entered into between the Committee and
Loup River Public Power District.

IN WI'PNESS WHEREOF, the parties hereto have hereunto
affixed their harids and seals the day and year first above written.

OMAHA ELROTRIC COMMITTEE, INC.
By T. H. MAENNER
President

OMAHA PUBLIC POMER DISTRICT
J. M. Harding
Pregident
ATTEST;

EARL O. BROWN ’
Secretary

d
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'MINUTES OF MEETING OF BGARD OF DIRBCTORS

oP

WESTERY TOWA POWER COMPANY

Held December 2, 1946
at 11:05 o'clock A.M.
(Bastern Standard Time)

A meeting of the Board of Directors of Western
Tows Power Company, an Iowa corporation, was hsld op the
2nd day of Decamber, 19%E, at the hour of 11:05 o'clock
A.M. (Bastern Standard Time), in the Directors Room of
Guaranty Trust Company of New York (whose address is 140
Srcedway), in the City of New York, State of New York,
pursuant to wmeiver of notice thersof signed by all of the
members of the Board of Directors of Western Iowa Pcower
Comprany. A copy of said welver i1s attached to these minutes.

The following Directors were present:

T. H. Maenner

S8idney J. Cullinghem
Barnerd R, Stone
Emil E. Wolf

B. H. Baer

Gera'ld Collins

the same being all of the Directors of the Compeny and
a quorum Tor the trensection of pusiness.

Mr. Sidney J. Cullinglsm, President of the Com-
rany, presided at the meeting and Mr, Bermard R, Stone,
Secretary, recorded the minjtes.

The President commented that Omaha Elsctric Com-
mittee, Inc. bad mades vayment of the subscription price for
5,000 sheres of stock of Western Iowa Power Company, and
that in accordance with the provisions of the Articles of
Incorporetion of the Company it was now proper for the Com-
pary to commence the transaction of busiress.

Thers was then introduced apd read & draft of &
‘proposel to be made by this Company to Omsba Electric Com-
“tee, Ine., & Nevrasks Acr-vrofit corporaticn, reeding 2s
follows, to-wit:

"December 2, 1GU6

Omha Electric Committse, Inc.,
& Yebresks corporation:

The undersigned, Westernm Iome Power Company,
an Towe corporaticn (hereinefter cslled the "Company”),
herety offers to purchage from Omeha Electric Committee,
Inc. {hereinafter called the "Committee"), 77,000 shares
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of commom capltal stock of Nebraskas Power Cowpeny,
a Maine corporation, and agrees to deliver in ex-
chenge therefor its bonds and debentures or bonds
in the aggregate principal amount of $3,35C,000.,
described as follows, to-wit:

(2) Bonds of the Company in the principal smount
of $1,800,000; bearing interest at the rate
of 3-1/2% per annum, peyable semi-annually,
mturing 25 years from date of such bonds,
secured by a lien on substantially all of the
asggets of the Campany, issued under an inden-
ture having provisions which, in view of the
character of the security, are reasonsble and
appropriste.

(b) $1,550,000. principel amount of debentures or
bonds of the Compeny, maturing 30 years from
the date of said debentures or bands, except
&8 the parties mey otherwise mutually agree,
bearing interest at the rate of l}-'l/K% per
anmum, payable semi-ammually, ilssued under an
indentureappropriate in view of the charecter
of the securities issued and with such security
&as you may require.

It is agreed that the certifiicates evidencing
77,000 shares of common caplital stock of Nebreska
Power Company will be delivered and transferred to
the undersigned forthwith and that within ninety days
after such delivery the umdersigned shall be obligated
to deliver to Omshe Electric Commliites, Inc. the secur-
ities above described.

Pleese evidence your acceptance hereof on a
counterpart which is delivered to you herewith.

Wés% Towa Poy ?@iL)
A
Presidart )

The above proposal is ‘hereby' acceptedby Omaha
Elﬁgtric Committee, Inc. on this 2nd day of December,
1%46.

Omahe. Electric Committee, Inc.

Bymw—w"_\

President”

A discussion was ad as to the advisability of
such proposal and theresfter, upon wotion duly made, seconded
and unenimously csrried, the following resclution was adopted:

Be It and It Is Hereby Resolved by ths Bosrd of
Divectors of Western Jowa Power Company, an Iowa cor-
poration, that the President or a Vice-President of
this Company be and he is hersby asuthorized to acquire
from Omeba Electric Committee, Inc. certificates evi-
dsncing 77,000 shares of the common capital stock of
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Nebraska Power Compeny, & Maine corporationm,

and that such officers be further authorized to
submit o Omahe Electric Camnittee, Inc. 2 pro-
posal for such acquisition in the form presented
at this meeting.

Be It Further Resolved that on the scquisi-
tion by this Company of certifilcates evidencing
said shares of stock, the officers of this Company
be and thsy are heveby authovized to secure the
execution by all of the stockholders of Nebrasks
Power Company of an instrument approving a plan
of partial liguidation which shall read as follows,
to-wit:

"Anpr-oval of Plan of Partial Liquidation of
Nebve.ska. Power Company

The mdersigned holders of all of the outstand-
ing stock of Nebreska Power Compeny, consisting of
1,000,000 shares of common stock, hereby approve a
pa.rtial liquidetion of said Compaxxy, consaisting of
the transfer by Nebrasks Power Compeny to Western
Iowe Power Company, an Iowa corporgtiom, of praperty
of Webraska Power Company described in Exhibit A
transmitted herewith upon the simdtaneocus surrender
for canceliation by said Western Iowa Power Coupany
of ecertificates evidencing 77,000 shares of comuon
stock of Nebraske Power Coampany, and hereby authorize
the Directors of Nebraskas Power Campeny to talte all
action by them deemed advisable in order to complete
such partial liguidation.

DATED this 2nd day of December, 1946.

OMAEA ELECTRIC COMMITTEE, INC.
owner of 922,988 stares

ny I st

President

WESTERN IOWA POWER COMPANY

AW ()
By. o -

owner of one share
7, owner of one share

, owner of one share ~
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g:,{/m o-sﬁ-‘«a , owner of ong share

% g
" JraAed 14,;;/ , owner of one share
2 ("l
é(/‘ LY 7 L , owner of one share

e _op S ar, ;
A IR i , owner of ope share

\ y owner of one share

; A
ﬁ !3'3?26&;‘1‘—'/ , owner of one share

wmrwonesham .
_é'//»}%‘ - , owner of one share

, ownsyr of one share

"Emmrr A.

1. All of the physicel properties owned by
Nebraske Power Company located in the State of
ITowe other then property used or held for use in
comnection with the operation of a distribution
system at Carter Lake, Iowa.

2. Other assets connected with the operation
of the properties to be acguired by Western Iowe
Power Compeny, comsisting of cash, accounts re-~
ceivable, inventories, prepald expenses and other
current assets, less certain liabilities, which
ghall be assumed by Western Towe Power Company,
consisting of accountis payable, accrued taxes, .
custamers’ advances, customers' comtributions,
custamers' deposits and accrued interest thereon,
other current lisbilities, and reserve for injuries
and dammges, the excess of such &8sets over such
lisbilities to equal the net aggregate amount of
$39.0600. , @1l as selected and determined
by Haslkins & Sells and R. W. Beck and Associates,”

Be It Purther Resolved that the President or a
Vice-President of this Compsny be and he 1s hereby
authorized to take all steps end do all acts by such
afficer deemed advisable in order to secure appropriate
corporate acticn by Nebrasks Power Campany providing
for the carrying out of said plan of partial liquida-
tion and all acts deemed advisable in order to con-
sumete seid plan of partial liguidation, including
the surrender by this Company tc Nebraska Power Company
for cancellation of certificates evidencing 77,000
sheres of common stock of Nebrasks Power Company.

Be It Further Resolved that when and as this Com-
pany shall have acquired property purswant to said plan
of partial liguidation, the officers of this Company be
and they are hereby authorized to commence the operation
of said property and to do all acts by them deemed ad-
visable in coonscition therewlith.
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There being no further business to come befare
the meeting, the same, upon motion duly made, seconded
and uwnenimously carried, was adjourned.

@Wm

Secretary
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1 a publis cerporatiew and political ]
§ subdiviaien of the State of Nebraska, , 5\

i'aﬁbrporatiun,

[ Btates Thternal Revemue Osllection

. -Statea Tnternal Revenue baxes 1llega11y and wmlawfully eolleated.-

lbummuaka.

DIETRIGT OF NEBRASKA,

GHAHA PUBLIS. POWER DISTRICT,

WESTERN FOWA POWER COMPANY, & T
serporation, IOWA POWER AND LIGHT :
._A!!, a . acrperation, and OMAHA . . :
TRE, mc., . i

Q

— Plaintifes, : |
V.. ' © e1vil e, & 3-S5

GEOR&E ¥. OYNALLEY, Colleater of
Tatermel Hovenue for the United

Bistrist of Nebraska, _
J Defendant. .

CONE

- FIRST CAUSE OF AOTION

Plaintiffs eemplain of defendant, and fer their fimat
esuse of mctien, alleger M o
1. This sction ari-cs under ‘the Internal Revenue laws of

the Uhited States and ‘more partieularly, for the recovery of United

'3.' ©maha Public Power Bistrict now iz snd since Auguut 29,
1945, has been a public corperatien and politieal subdivision of the
8tate of ngrgnka, orgaaized and existimg under and pursuant te ;
sestions 70#601 te 70-679, ihelusive; of the Revised Statutes of l
!ebraska, 1943, ‘a8 amended, fer the pnrpoee ef asguiring and operating
'1th1n tho stato of ‘Febrasks a publie uwtility, to wit, a puhlicly

ewned eleetrie pauer plant aad distribution system. Ever ninee its
or;amisatien, said corporatien has and 1t new dees naintain ita sele

place of businesu in the eity of Omaha, Qounty of Douglas, State of
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of its artisles of incorporation provided:

H. The Board of Directors of the corporatien
shall, netwithstanding the broad powers herein granted,
eenduct the affairs of the corporation for the purpose
of ultimately vesting in the City of Omaha, Nebraska,
or in some public agenoy, public body or political
subdivision of the State of Nebraska the ounership

and operation of properties used in supplying eleatric

‘engrgy to the inhabitants ef the City of Omaha,

Nebraska, and surreunding territory. Any such trans-

- .fet or any transfer of sbock made fer the purpose of

enabling such publie ageney, public body or politisal
subdivisien te ascquire swush properties shall be made

for a eomsideration mot in exeess of an amount found
neseasary by the Beard of Pirssters.of the serporatien

in order to effect a retirement of 8ll indebtedness .
and other obligations and preferred mtosk of the Serpora~
tien and of aerporatiens semtrolled by i, or for no -
centtideration if ho such imdebtedness er preferred stock
exists. If the corperatien shall at the time of any
sush transfer own or contrel &ny preperties in addibien
to these used in supplying electrie energy te the resi-
dente of the €ity of Gmaha and surreounding territory,.

it shall cause the same to be transferred or disposed

of in sush manner and for such cecinsideration ad may he
dirested by the 0ity, public agency, publie body, eér
pelitisal subdivisien ef the Stdte of Hebraska consti-
tuting the transferse under any such tranafeir. ‘The

gkall be paid to such trampferee. When exd -as
11s nt111ty preperties shull be held or ton

-eeniideration so received after payment of all éxpenses.

the.

Shen ‘surrent indebtedness ixewrisd
“profisrred sbesk of ‘such eenitrol
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purpese for whish 1t was organised, .

12. Immediately fellowing the aoquisition'of all of the
common stoek of Nebraske Power Company (on December 26, 1944) omaha
Electric Oommittee, Ine. and Loup River Publie Pewer District entered
inte a oeniract wherein Omaha Eleetrie Committee, Ine. publicly
aoknouledgeé that the aeguisitien of the éémmon stoek of Hebrasks
Power (ompany was for the sole purpese of tranaferriﬁg the ewnership,
obepaﬁion and menagement of the properiies and assets of Nebraska
Power conpaﬁy to a pubiio serperation and pelitisal subdivision of
the state of Hebraska for the use and benefit of the publie, and: it

:agreod thut prier to Jannary 1, 1948, 1% would cither oanse a1l eof
fthe nobralka -preperties of Nebraska rowar eonpany, plun all net

reoeipts derivod fron the 1iqu1¢ation ot thn qun propertiel of

:Nebranka Pcler celpany, té be sold, tranlferred aad omv-yed:

te 4 peoples pewer commissien organized unéer L.B. 204,
passed at the 1943 Session of the Nebraska Legialature, or
te the Gity of Omaha, or te mome ether publie dgency duly
organized under the laws of the State of Webraskas for the
purpese of acguiring said properties for the (ity ef
omaha ér the peeple residing in said Ciby.

or to Leup Biver Public Power District. On the same date, Cmaha

4Eleotrioc éc-nitteo, Ing. entered inte a valid and binding agreement

with Hsrine Hidland Bank & Trust Cempany of New Yerk providing that
8o long as Omaha Eleeério Committes, Ine, was indebted te that

sorporation, Nebraska. Power Company would neither deslare nor pay

any dividends en its cemmon stesk in exeess of the ameunt needed by

Gmaha RElsstrie eennittee} Ins. to defray its neeolsary'operating.
expenses. The indebiedpess referred te in that agreement was net
paid until Deecember 3, 1946, and ne dividend was ever deslared or
paid upon the eommon stock of Nebraska Power Coempany on or Enbsequent
to Degember 26, 1944,

13. ©On Pebruary 16, 1945, the Supreme Gourt of Nebraska
handed down its deelsion in 3fate v. Butler, supra, wherein it held
tﬁat the referendum provisions of the Gity Oharter of Omeaha were net
applicable to the resolution of the Gity Coumsil of Gmaha adepting

B
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- fL.B. No. 297, Chapter 157, Laws of Nebraska, 1915, page 515, amend-

which Gmabe Electris oennittee, Ino. was organiseé, an 3mgnst ﬂ9.

= D&ltriqt to be organised nndag and,purqugnt;tg_the pzqvisiens-or :

in the Stete of Nebrasks, -

tﬁe provisions of the "Peoples Power Commission Law" of Nebraska,

and that therefere, Pecples Poewer Cemmissien of The (ity of Omaha
had ne valid exisbense. However, the ceurt_ieft unsettled conati-
tubtional questions whicq had been raised. To eserrect that iituétion,
and to epable Omahs Rlectric Committee, Ine. to sarry oﬁt the pur-
poses fer which 1t was organized, and thg purpose for which it '
ncqﬁired,all pf'the issued and eutstanding eommon stesck of Nebraska
Power Company, en May 8, 1945, the Legislature of Nebraska enacted

ing sestions TO-604, 70-609, T6-615, TO-526 and T0-670 of the Re-
vised Statutes of Webraska, 1943, relating to the organization and
powers of public power distriets. The aot cenbained an emergency
olause and hence 1t became effestive 1mnediaﬁely.

14, In fartherance of the purpese of the State ef Hebrankn
to sause all pauor plante and distribution systems in the 8tate of
Hebraska te be pnbiioly owned, and in furtherﬁnae of the purpese for

19#5, Gnnhﬂ llectrio aauuittec, Iae. aaulod enaha Public rorsr

sectiens 78-601 to 76-679, 1;01usiio;'6fithc Revised Statutes of.
ﬁe‘raﬁkﬁ, 19#3, as amended, as @ publie corperatien and politieal
lukdlvilion of the 3tdte of nebraskn'tor'the exprels purpose of-
taking over aad operating the. elestris puwer plants and diltributﬁon
sy!tnn theretofare ouned and operateé by Rebirapka Power Company with-

15. Following the organization of Cmaha Public Power Dis-
trict, suit was instituted in the Distrist Gourt of Lancaster County,

Hebraska (Lquis F. Armbrust v. Wardner &, Scett et al) guestioning the|
constitutienality Qf the law under which Gmaha Publie Power Distriet
was organized, and the lawful ofeation of the distrist. ©On
Beptember 18, 1946, the ceurt handed down its decisien holding that:
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E new.-section 70—601 ot noq., Revised Stabutes of Nebraska 1943) was

34.0lor 4im a stabe other than Nebraukn. Aeeordingly, teo acconplish the
“. urpose for which Omaha Eleetris Canmittee, Ine. and Omaha Publio rowar

" Gmaha Public Power District is now ard has been sinee
its creation and establishment a valid and constitutional
publie power district and a politisal subdivision of the
state of Kebraska.

'Fb appeal was taken from that deeision.
16. ©On December 1, 1946, Hebrasks Power Company retired

11l of its issued and eutsbanding preferred steck, leaving Omaha

ectric Gemmittee, Inc. the owner of all of the 1nsued and out—
'tanding stoek of Hebraska Power cempany.
17. ©On August ‘6, 1943, the 8uprcno court ot Eebraska,

N 95. had held that a publie poser distriet organlzed under sestions
0—701 at leq. of the coupiled Statutas of Hebraska, Suppiement 1939

.} thout power to cnsnge ‘in the buniness of distrihuting and !olling

striet were ecrganised, 1t vas neoaulary tbat ‘the former oo-pany eaui1

oatober 19, 1916 ‘Gmaha. Bleatr!.e Oomihtee, Inc, and Omeha Public’
'aler'Distriot entered 1nto an asreement ander the termg of lhieh 0uaha
.,eetrio Cenmittee, Ins. agreed So organlze a eonpany nnder the lavs

'r the state of Iewa, te purchase all of its autherised stook and then
.o tranlr%r %o that sorporatien a preo rata pertion of the sommen stock
£ Hoﬁralkn Po'er Gempany in exchange fer bonds t® be i1ssued by the
"ola ceupany, and te sell and transfer the remaining steek of Ncbralka
ower (ompany te Gmaha Publie Power Distriet. Pursuant te that agree-
enﬁ, on.No§ember 7; 1946, Omsha Electris Cemmitbtee, Inc. organized
estern Iewa Po'er-company as 8 corporation under the laws pf the Sfate
f Tewa, and purchased all of 1ts autherized stoek. )

_ 18. ©n November 30, 1946, Nebraska Power Company entered
nto a contract with Western Iowa Power conpény under the'tequ of
[hich Hebfaska Power Company agreed to supply Western Iowa Power

Dowpany with sueh electrie power and energy as the latter cempany

rs Public Power B strist, ry: Heh. 758, 10 M.w. 2d: 784

'shra:ka Po'er Cempany %o diﬂpple of 1tr Iows. propertiea., To thit ed,|

Tt st i e et
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should need to eéperate the Tows distribution system fer a perioed of
two years. - ' |
19. OhUBéeember 2, 1946, and in Purthersnte of the agree-
went of Osteber 19, 1946, omaha Elsstric Gemrittee, Ine. w6l¥ and
$ransferred to Weptern Iowa Pawer Oumpeny and to Omeha.Publie Pawer

: :ﬁ?l_is'ﬁ'riét 77,@'-"#d'-‘923,0§9‘.shai!éﬁ';;--reii'iéotively,' sf the compen

stook ef Nebrasks Pewer Cempany.  Op the same day the Towa properties,
exoept theése in the Carter Lake aréa (an isclated area west of tﬁe
nipseiri Riier anitituting approximately three or four sqguare miles
and serving about 375 of the tetal 94,700 customers served by Omaha
Public Power District), were transferred by Nebraska Power Company te
Fgcgyrn Iowa Power Goﬁpqny in'redemftion and oancellation of‘tha-
77,000 shares: of ‘Nebraska Power Uompany. common 8toek then owned by
the tx‘an_srérec_.‘.‘ This left Omaha Eleetric Committee, Ine. owning
$65,377;.52 in ouh, all of Westsern Iowa Power conpanﬁia issued and
outstanding stoek. and $3,350,000 par value of Western Iows Power
Gompany's bends. onahh Eleotrie Committee, Ine, and omsha Public
Power Pistriet tBereupon - (Decenbor 2, 1946) exeeuted a written
1nstmemt, wherein Cmsha Publle Power mnrtet aeknawledged:

the existenee of the trust oreated for the benefit
of the publie. by the provisions of the Artieles of
Incsrporatien ef the Oommittee [Cmaha Elestric
Committee, Insc.] end the centrasts and agresments
herete sntered between the Committee and Loup Biver
Publie Power District geverning the ownership,
nansgement, eentrel and dispesitien of the stosk,
bonds and ether securities nou, and formerly, owned
by the Cemmitteo.

and Omaha Electric Committee, Imo. aehl'owledged' and aeeepto‘d:

the €maha District [Gmaka Publis Pewer Distriet] as

the owmer ef, and emntitled. to,  the beneficial interest -
in and to: the trust ereated as aféresald, and hereby
agrees frem time %o time Lo pay over to, and to trans-
fer to, the Gmaha District all preperty, and assets of
sald trust of any kind and sharscter whatscever, inelud-
ing the proeceds of the sale of the Iowa Company seourl-
ties ewned by the Gemmittee, remaining after the payment
of 811 its 1iabilities, in acosrdanss with the provisions
of 1t corperabe charter and the eentrasts and agreements
heretofore entered into between the Cemmittee and Leup

. River Publie Power Pilstriet.
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"inoome taxes, exsess profits taxei, or any ether taxzes" were srans-"

- IDfistrict has sontinued to and dees now oun,

f Power Qompany until i1t ocould be disposed of at a fair price to

Gmahs Publ:lo Power Pistriet, all of - thc auetl of both iestern Iowa - _
Power cmany and’ mha Elestrie amitteo, Ine. beuenciauy bolmsedﬂ

i-rubnc Power D!..trut :

‘bonds ef Western Yowa Power Gompany te Jowa Power and Light Oompany

* Q
. ok :

Thereafter and on the same day, all-ef the remainder of the assets

of Nebraska Power Company, except $25,008 and claims for refund of

ferred by 'Nebraska Power Company te¢ Omaha Public Power District in
redemption and eancellation of all exsept 13 shares of the §23,000
shares 'of Nebréaha rwe.r Company sommen stock then owned by Omaha
Publis Power Bistriet, which aaid 13 shares Omahs Public Power

£8. Beginning with December 2, 1946, for the bemefit of
Gmaba Publie Pewer District on fhe_ one hand and the former Iowa
customers of Re‘praaka Power Cowpany on the other, it was necessary
th@tf Western Ie_wa Puuer- Cempany operate, and it did operate, the Teowa
al'eetrio distribnﬂon system formerly owned and cperated by Nebraska

interests that weuld take over the preperty amd._mminh eleatrical
energy to the Jowa cumsumers. During all of that time, all of the
issded and chtstanding stock of Western Iowa Power Company stoed of:
resord in the name of Omaha Elestric Gommittee, Inc., but by virtue
of the charter of ﬁnaﬁa Eleetric Committee, Inc. and the agreement
dated Becenber 2, 1946, betuéen Omaha Eleetrie Committes, Ine. and

to lmi betls of u\ld corporationn were ao‘cue:lly eontirolled by Omeha

g1, 0n Deeqnber 4, 1948, Gmaha Eles¢tric Committee, Ine.,
for itself and as tfustee for Omaha Public Power Dutrict and at’ the
dn'utien ef thc lnttor oorpcration, onterod inte a menorandm a;rae—
pent p:lth Yowa Power and Light Company to sell all of the steck and’

for a eomsideration of $3,430,000 plus the net increase in the

earnéd surplus of Hestei'n Iowa Pewer (ompany from Seﬁtembar 30, 1948,

~10-~
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agreement rere 1noorporated into ) formal asreanent oxeouted by the

same partiel 1n the game capacitieu on February 11, 1949.

aloh!:n ah uuepaed the mnnt of the aaqnad s\u-piu au fu‘awmvbr
;3o 19#8 Sections 11 and 12 of that agreement provida in partx

33¢tien 11, TIewa Power [Iowa Power and- Light soq!qny]
agrees that at any tike prier te the ncguisi tien daté; e stern
Iewn {Weiti Xowa Power Qompany] may'asyigh to-the Tommd it
- [oniibi Eleotirie Gommittes, Tne.].witheut censidérativn: lnw
and all elaims’, whether lilguidated er- unliqul‘atcd,rrer t
refynd -of federal imcome taxes by reason of iis belek i :
frém ‘sush tidxes, in respest ef sush tawes paid by Western Iown

" for an { ‘peried prior te the acquisitien date. * # # Afder’
soquisitien date, upon the request ef the Gommittee e the -
Dist¥ict [Omaha Public Power Distriect], . Iowa Power will se-
operate with elther in respect to the.filing and ‘progesution
of slaims for refund of such tazes, and Iowa Pewer agréss
that sush eldaims may be filed and presesuted in the nang of

"~ Iowa Paner, if apprepriate., # # ¥

-Ioua'Power agrees that any and a11 refunds of rcderai
inoceme taxes whiech may be recélved by it ér by Western Iewma,
by resdsen of Western Iows being held exempt therefrem, in
respect of sush taxes. pald by Western Iowa for any peried
prier te the seguisition date, shall be the property of the
Committes, and upen the receipt thereef by Western Iewa or Iowa
PoWQr the same shall prouptly be pald ever bo the eonmittee.

Sectien 12. Iowa Power agreses that i1f, after’ sebtlenent
of all taxes (ineluding ineome taxzes) ilneurred by Western Iowa
during any period prier t¢ the date of asquisition, it ahall ‘bea
found that acerusls for unpald taxzes, ineiuded by Westerm Tewa
in its accemwnts on the day preceding the date of acquisition-
after any adjustments thereto determined by the repert of Arthur
Andersen & Oe, [certified publie aeceountants] referred te in
Sestion 10 therecf, were in exsvess of the emounts astually re-
quired to fully pay, settle and disoharge such taxes, lnsluding
all interest and pemalty thereen, the excess of such acoruals
shall be pald over teo the Committee.

2. On May 14, 1949, pursuant to the centract of February
i1, 1949, referred to in the preaeding'paragraph, 8ll of the stocks

“and poméa of Western Iowa Power Company, then qwned by omaha Eleetrie
eeuhittee, ine. a8 trustee for Omaha Publle Power Diestrict, were sold

and transferred to Iewa Power and Light Company, and en that date

to the daté of cloaing of the'snle. The provisiens of naid nunorandun '
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W.estarn_ Jowa Power Company was liguidated by the transfer of all of

Wesbern Iowa Pewer Cempany, to Iowa Power and Light Cempany, whioch
l.pempany assumed and sgreed 4o -pay €11 of the outstanding llabilities

of Wéstern Tews Pewer Gompany at the expense, however, of Smaha

Electrig Committee, Inc. as trustee for Gmaha Public Power District.
23. With respeot te any right which Western Iowa Power

' Oompany might have to racgvér taxes p‘aid by or for it, the board of

directors of Western Iowa Power Company, at a formal meeting held on
May 14, 1949, passed the following resolutiont

WHERBAS, the corperation has pending before the Bnited
States Revenue Department ecertain slaims fer the refund of
Pederal inecome baxes for the fiscal year of 1947 in the
sum of 399,850.80 ard fer the fissal year of 1948 in the
sum of $72,600.60; and '

' ‘WHEREAS, under the Agreement dated PFebruary 11, 1949,
betwean Gmaha Electric Gemmitites, Inc. {feor itself and as
trustée fer Cmahs Public Pewer Distrist) and Towe Pewer -
and Light Compény, 1t was provided that sald Committee
ghould ' be entitled te any refunds of federal inceme taxes
paid by this Cempany for any peried prier to the date of
géguisition by Iowa Power and Light Oompany from said
Committee of all issued and sutstanding seesurities of this
Cempasy pursuant to saild Agresment, im the event that any
sush refunds sheuld be made by reasen of thim Company's
being held exemptfrem such taxes; and -

WEEREAS, this Gompany should now take setiem te carry
cut the terms and econditioms of said Agreement with respest
te such refunds; and ’

- WHERRAS; ip the plam of liquidatien of Nebrasks Power
O Aok I peapertios ot (RIS cerpemavivn Were
t was entered Iinto betwesn Cmaha

lestylo Comwlthes,; apd. Gasha Public Power Distrigt
Greyy sdkd. Doumltiss is Trastee for- -a,id-:nstraio‘ts.-_-sgd
' % Power '@ 748 Gapiroys of doimg its pArb

o effect and complede such plan.

HOW, THRRRFORE, BE IT RESOLVED by the Beard of
Pirectors of Western. Iowa Pewer Oompany that Wesbern Iewa
Pewer Qompany be, and it is herseby, deelared te held the
aferesald slaims fer refund of federal inceme taxes as 3
tristee for sald Gmahs Electric Gemmitiee, Ine., and fer
sadd @msha Publis Pewer Distriet, fer the sole purpese
of presesuting and eollesting sueh refunds and paying the
final preceeds thereef (if any) over to said (ommittee and/
or Bistriet as their interests may appear; and thalt by
this resolutien Western Iowa Power Company hereby divests
itself of any and all interest in or te sueh slaims and
the presseda bhereef, if any, exeept sush bare legal
title as may be necessary to enable it to presesute and

=18=

its auatn,' other than elaimsg for rgmnd of taxes emneéuly pald by |
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colleet the same, all benefioial interest in and to sueh
claims and the proceeds thereof, if any, being hersby
tranaferred to and vested in sald Gmaha Electris Committee,
Ine., and sald omaha Publioc Power Distriot;. provided, how-
sver, that nething in thils resoldtisn shall be or be son-
streed to be am assigrment of such claims as ageinst the
United ftates and previded further that this Oowpany shall
be and it is hereby authorizmed and directed to proseeute
such ¢laims and collest the preceeds thereof, if amy, in
its own name and on its oun behalf as the peraon lawfully
. ontitled 80 e do.

24. “n duly 15, ‘1949, Gmsha Bleetric Gemmitbtee, Ymc. as
trustee for (h_a_-ha-rubl_:lo Pewer Blstriot dimtributed te Cmaha Publis -
Power Distriet all ef the trust estate, whish inecluded ite interest
in any and all elsims for refund ef taxes errenecusly paid by Heltem,
Iowa l'ouer cmany‘ '

5. During the par;lod Degember 26, 1944, to Deecember g,
19% fasha Eleetric Cemmittee, Ine. held 1egal title te 811 of the
common stesk of. Nebraska Pewer Compan§, and the prepertiea of the
latter were senirelled and operated by CGmaha Electric Committee, Ine.
as a8 publie utlility, te wit, a publisly cwned electric and pouwer
plant, and all of the commen stock of Nebréakn' Power Company was held

by Gmaha Eleéctris Cewmittee, Inec. in trust for the use and benefit eof

which were.publis eorporations and political subdivisions of the
State of Nebraskn, and during all of the peried December 8, 1946, to
Wey 1%, 1949, Quaha Elsstric Gommittee, Inc. held legal title to all
of the.sommen stook of Wesbexn Towa Power compa-ny in trust for Gmaha
.-.J;'ﬁblia Power Distriet, whieh was and continued to be 2 publie corpora—
tion and political subdivision ef the S8tate of Nebraska,.and .during
a11 ef that period the prepertics eof Western Iows Power cmany were
_contrelled and eperated by Gmaha Public Power District for its ewn
use and benefit, fer the use and benefit of 1.ts ¢ensumers, ard as a
Jpublie utility, te wit, a publiely ewned elaofrio and paver plant.
26. PFrom .tha date of its erganizstion te May 14, 1949,
Western Towa Power Cempany was merely am agent and instrumemtality of
Omaha Public Power District, engaged exslusively m- operating a publio]

~13-

either Loup River Publie Me;' Distrioct or OGmaha Publlie Power Distriet]
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fﬁ??@!ﬁyiFJHFHﬁib;&lﬁﬂﬁhﬂ&li&ﬁinﬂuﬂtdtllﬂﬁ&tﬁﬁiﬁﬂﬂﬁllm!@!ﬂ&fﬁﬂﬂeﬂi’?:;&
tribpiden syntem. ALl of the inesme devived by it was derived from
a publ;q_utiiity, and all ef its Income acerued to Gmaha fublic fower
ﬂ&n#éict, a political subdivision af.the State of Nebraska. Accord-
ingly, all of the ineome of VWestern Iowa Power Cempany was éxgnpt from
Federal ineome tax by the prqvisiell'of sectien 116(d) of the Intermsall
Revenue Code (26 U;S.O.A.,_éootion 116(a)).

Z7. ©On Pebruary 12, 19&8,_wésfern Ioua Power Cempany filed
with the defendant as Collector of Internal Revenue at his office in

epaha, Nebraska, a Federal ineeme tax return for the period Pecember P

1946, to Nevember 30, 1947, disslosing a tax ef $92,850.80, whieh said

sum was erronecusly paid by Western Iowa Power cémpany to the defendan
as. said Cellestor at his office in amaﬁa, Nebraska, on the dates and

in amounts as follows:

February 12, 1948 $23,212.70 -
Jume 11, 1948 123,212.70
August 2, 1948 23,212.70
November 8, 19548 : 23,212.70
®otal ' ) $92,850.80 ,

28. During all of said period, December 2, 1946, to
Nevember 30, 1947, inolusive, Western Iowa Power Company derived all
of its income from a publie utility, te wit, a publicly owned eleotric
and power plant, amd all eof its income fer that perigd sgoryed to
©maha Publie Pewer District, a politieal subdivision of the State of
ﬁebraaka, and therefere, all of seld income was exewmpt from Federql
income tax by the provisicns of seotien 116(d) of the Internal Reverue
Cede (26 U.8.C.A,, section 116(d)), and henee, Western Iowa Peier
Binpany dida not'oue said tax gnd sgid tax was {llegally and unlaw-
fully csllected frem Western Iowa Péver Oompany by the defendant, and
plaintiffs are entltled to recever the full_amount thereof for and eon

behalf of Omaha Publie Power Distriet.

14
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THIS AGREEMENT, by and between Omama ErmcTric
CommrrrEs, INcC, a corporation, organized and existing under
and by virtne of the laws of the State of Nebraska, Party of
the First Part (hereinafter for convenience referred to as the
“‘Committee?’), for itself and as Trustee for Omaha Public
Power Distriet, a political subdivision of the State of Ne-
braska (hereinafter for conveniencs referred to as the ¢ Dis-

triet”’), and Jowa Powsr axp Licar Compaxny, a corporation

organized and existing under and by virtue of the laws of the
State of Jowa, Party of the Second Part (hereinafter for
Lonvenience referred to as ‘‘Iowa Power’’),’ :

WITHESSETH :

‘Waesnas, on Decermber 4, 1948, the parties hereto entered
into an agreement for the purchase by Iowa Power from
the Committee of all the issued and outstanding stoek and
bonds of Western Iowa Power Company (hereinaffer for
convenience referred to as, ‘‘Western Iowa’’), subject o the
conditions hereinafter set forth;

‘Wezereas, Jowa Power on December 4, 1948, delivered to
the Committee its check in the amount of $100,000.00 as a
down payment on the purchase price of said securities to be
held by the Committee subject to the terms and conditions
specified in Section 14 hereof; and

‘Wxsrnas, it is the desire of the parties hereto to set forth
in a detailed contract the terms and conditions of said agree-
ment for the purchase of said securities:

Now, rameerors, it is hereby agreed by and between the
parties hereto as follows:

Secrrow 1. That for and in comnsideration of the purchase
price therefor to be paid by Jowa Power, and in further con-
sideration of the agreements and undertakings of Iowa Power,
as hereinaffer set forth and contained, the Commitiee has
agreed, and does hereby agree, on the conditions as hersin-
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after stated, to sell, assign, transfer and convey unto Iowa
Power the securities more specifically described as follows,
to-wit:

(a) PFive thousand (5,000) shares of the capital stock
of Western Iowa, a corporation organized and existing
under and by virtue of the Iaws of the State of Iowa, and
having its principal place of business in the City of
Council Bluffs, Pottawattamie County, Iowa, of the par
value of Ten Dollars ($10.00) for each share the same
constituting all the authorized, issued and outstandmg T
stock of Western Towa; and

(b) Bonds of said Western Iowa aggregahng in face
value Three Million, Three Hundred Fifty Thousand
Dollars ($3,350,000.00), issued under and secured by a
mortgage and deed of trust dated as of December 2, 1946,
and executed by Western Iowa to Edward F. Leary, &8s

- Trustee; said bonds being more speclﬁca.lly described as
follows:

(1) A bond (or bonds) of, or aggregating, One
Million, Bight Hundred 'I‘housa.nd dolla.rs ($1,800,-
000.00) principal amount, known as ‘“Western Iowa
Power Company First Mortgage Bond(s), 3%4%
Series, due 1971.”

(2) A bond (or bonds) of, or aggregahng One
‘Million, Five Hundred Fifty Thousand Dollars ($1,-
550,000.00) principal amount, known as ‘“Western
Jowa Power Company First Mortgage Bond(s),

. 434 % Series, due 1976."

Secriow 2. Subject to the conditions precedent set forth
in Section 3 hereof and subject to the adjustments in the pur-
chase price hereinafter specified, Jowa Power agrees to pur- ~
chase from the Committee the aforesaid securities and to pay
to the Committee therefor on the acquisition date:

(a) The sum of Three Million, Four Hundred Thirty
. Thousand Dollars ($3,430,000.00), less the sum of One
' Hundred Thousand Dollars ($100,000.00) heretofore
paid by Towa Power to the Committee as a down payment
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day of the first sueceeding month after the fulfillment of all of
the said conditions precedent specified in said paragraphs
(a), (b) and (c), or (i} such other day as shall be mutually
-agreed upon by the parties hereto. Unless some other time
shall be mutually agreed upon by the parties hereto, the clos-
ing on the acquisition date shall begin at 10:00 A. M., Central
Standard Time, and the place of closing on the acguisition
date shall be at the office of the Committee at Omaha, Nebras-
ka, or such other place as shall be mutually agreed npon by
the parties hereto.

Upon the acquisition date, Iowa Power shall pay to the Com-
mittee the amounts specified in Section 2 hereof upon the

delivery by the Committee to Jowa Power of the securities

described in Section 1 hereof with all necessary transfer
stamps attached and canceled and with the certificates of
stock representing the shares to be transferred properly and
effectively endorsed for transfer, and with the bond or bonds
of each series duly endorsed or assigned in the manmner re-
quired by the mortgage and deed of trust dated as of Decem-
ber 2, 1946, with all unpaid conpons, if any, attached, so as to
effectnally vest title and ownership to all such securities in
Iowa Power; all of such transfers, endorsements and assign-
ments te be in a form satisfactory to Iowa Power.

Secrrow 6. The Committee represents and warrants:

(a) That it is a corporation, organized and existing,
and in good standing, under the laws of the State of Ne-
braska; and it has full power and authority to enter into
this agreement that the execution and delivery of this
agreement and the consummation of the transaction
herein provided for have been duly authorized by its
Board of Directors and have been approved by Omaha
Public Power District; that in the opinion of counsel
for the Committee no other consent or approval, of or
by any governmental body or otherwise, is requisite to
the validity of such execution, delivery or consummation
by the Committee;

!
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(b) That Western Jowa is a corporation duly organ-
ized, existing and in good standing under the laws of
the State of Iowa; that its authorized capital stock con-
gists of five thousand (5,000) shares of the par value of
Ten Dollars ($10.00) per share; that all of said shares
are validly issued and outstanding, are fully paid and
non-assessable; and that said shares constitute and will
constitute on the acquisition date all the anthorized, is-
sued and outstanding stock of Western Tows;

(¢) That.the funded debt of Western Iowa consists -
solely of the bonds deseribed in Section 1(b) hereof; that
said bonds ‘are valid obligations of Western Iowa and
validly and lawfully issued under the provisions of the
mortgage and deed of trust dated as of December 2, 1946,
executed by Western Towa to Edward F. Leary, as Trus-
tee, and that no other bonds will be issued or outstanding
under said mortgage and deed of trust on the acquisition
date; that the properties of Western Iowa are, and will
be on the acquisition date, subject to no lien or encum-
brance (except the lien or liens, if any, of current uxpaid
taxes) other than the lien created by the above-mentioned
mortgage and deed of trust; and that no defaunlt exists,
or will exist on the acquisition date, with respect to the
payment of inferest dme on said bonds, or with respect
to any covenant of Western Towa contained in said mort-
gage and deed of trust;

(d) That the Committee now has, and on the acquisi-
tion date will have, good title to all of the outstanding
shares of capital stock of Western Iowa free and clear of
all liens and encumbrances thereon; that the Committee
now has, and on the acquisition date will have, good title
to all of the bonds desecribed in Section 1(b) hereof; and
that on the acquisition date the Committee will have full
right and lawful authority to sell, transfer, assign and
deliver said shares of stock and said bonds to Jowa Power
in accordance with this agreement;

(e) That the balance sheet of Western Iowa, dated
as of September 30, 1948, and the statement of imcome
and earned surplus of the company for the twelve months
ended September 30, 1948, hereto attached, and marked
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Bxhibit ‘*A’’, correctly present the financial condition
and the results of operations of the company at such
date and for the period covered thereby; thal provision
has been made in said balance sheet to the extent neces-
sary to conform to generally accepted accounting prac-
tices for all liabilities of the company, whether fixed or
contingent, liquidated or unliguidated, existing on Sep-
tember 30, 1948; and that no material adverse change in
the ﬁnanclal condmon of the company, or its operations
has occurred since September 30, 1948, excepting changes
occurring in the ordinary course of busmess,

(f) That the current assets shown on the balance sheet
. of Western. Iowa as of September 30, 1948, were sound
and of a value equal to the amount shown thereon, less
the reserves applicable thereto;

(g) That Exhibit ‘‘B’’ attached hereto correctly-lists
and describes all tracts and parcels of land now owned
by Western Towa;

(h) That Exhibit ¢‘C’’ attached hereto con'ectly lists
and deseribes, with expiration dates, all franchises now
held by Western Iowa for furnishing electric service in
cities and towns;

(i) That Exhibit *‘D’’ attached hereto correctly lists
and describes:

(1) All unexpired leases and contracts, including
power purchase contracts, to which Western Iowa is
a party, except contracts for the supplying of electric

energy at published rate schedules to its customers

and contracts for the sale or lease of appliances; and

(2) All litigation now pending to which Western
Iowa is a party or which, to the knowledge of the
Committee, is threatened against Western Iowa ;

(3) That Western Towa has good and merchantable
title to all of its real and personal property, subject to
the lien of the mortgage and deed of trust dated as of
December 2, 1946, executed by Western Iowa to Edward
F. Leary, as Trustee, and that the contracts and leases
described on Exhibit ¢‘D?’ attached hereto are cancel-
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lable by Western Iowa at any time, at its election, and
will be so cancellable on the acquisition date, unless other-
wise indicated on the said Exhibit.

Secriox 7. Iowa Power represents and warrants:

(a) That it is a corporation organized and existing,
and in good standing, under the laws of the State of Jowa;
that it has full power and authority to euter into this
agreement; that the execution and delivery of this agree-
ment and the consummation of the transaction herein _
provided for have been duly anthorized by its Board of
Directors;

~ (b) That it is purchasing the securities of Western.
Towa described in Section 1(a) hereof for its own account
and investment and not with a view to, or for resale in
connection with, the distribution thereof, nor with any
present infention of distributing or reselling said secur-
ities. - I
Seotron 8. It is agreed by the parties hereto that the rep- '

resentations and warranties made by each and set forth im )

Sections 6 and 7 hereof shall continue and survive the acquisi-

tion date, except that no action for the breach of any warranty

or representation contained in paragraphs (e), (£), (g), (b),

(i) or (j) in Section 6 hereof, may be institnted or maintained

unless commenced prior to the expiration of four (4) years

after the acquisition date. '

Szorron 9. The Committee agrees as follows:

(8) That it will cause Western Iowa to operate and
maintain its properties in substantially as good condi-
tion of repair and rumning order as they were in on Sep- -
temrber 30, 1948, and will caunse it to operate such proper-
ties in substantially the manner in which they were then
being operated, changes in the ordinary course of busi-
ness being excepted; that no effort will be made by
‘Western Iowa during the period from September 30,
1948, to the acquisition date to reduce operating expen-
ses and inerease earnings in any way that would impair

- the value of its properties or the quality of its service;
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Secrion 20. This agreement shall be binding upon and
inure to the benefit of the respective parties hereto and their
respective successors and assigns.

Section 21. Nothing herein contained shall be construed
to prevent the liquidation and dissolution of Western Iowa by
Towa Power at any time after the consummation of the pur-
chase of securities provided for herein.

Secrrox 22. The Committee, as the Trustee for and as an
instrumentality of the District, has declared its intention of
transferring to the Distriet all of its net assets, including the
proceeds of claims for refund of taxes, whereupon the Dis-
triet will assume the Committee’s obligations under this con-

. tract, it being nnderstood that such transfer and assumption
will be made within a reasonable time after the date of acqui-
sition and the payment of the earned surplus hereinbefore
referred to. )

It is agreed that when written notice, signed by the Com-
mittee and the Distriet, has been given to Iowa Power, that
said assets have been transferred to the District and the Dis-
trict has assumed the liabilities of the Committee, all obliga-
tions of Iowa Power under this contract will be to the District
only, and all obligations of the Committee under this contract
will be the obligations of the District, and the Committee shall
thereapon be released from any further liability hereunder.

The approval of this contract by the District signifies the
agreement of the District to its assuming and fulfilling the
obligations of the Committee hereunder.

Ixn Wrryess Waenzor, each of the parties hereto has caused
this agreement to be executed in triplicate by its president or
a vice president and its ecorporate seal to be hereunto affixed
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and attested by its secretary or an assistant secretary, there-
unto duly authorized, all on this 11th day of February, 1949,

OmsmEas Erecrric Commrrree, Iwc.,

(CorroraTE SEAL) By T.H. MasNNER -
’ . -President,

Attest:

W. W. WexstBaAND
- Assistant Secretary : . - .

Towa Power awp Lienr Companvy,

(CorPoRATE SEAL) By C. A. Leraxp
. ‘President.
Attest: '
L. E. Svane
Secretary

Approved this 11 day of February, 1949. o
Omama Pusric Power Distrrcr,

(Corrorare SEaL) By J. M. Harorwa
: President.

Attest:

T. F. Hawrey
Assistant Secretary
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BALANCE SHEET
WESTERN IOWA POWER COMPANY
At September 30, 1948

ASSETS AND OTHER DEBITS
Uhlit;y plant—Beginning of year.....

EXHIBIT A
Page 1

This Date
$3,386,369.48

8,084.60

Utility plast—Net additions during eurrent year

Total utility plant completed.

Expenditurs requisitions—Conatruction Work: il PrOTOs8....roereeeoee

Construction contraet advances

$3,304,404.06

—e§ 414,204.07

$ 414,804.07

Total eomstruetion work in progress
" Total utility plant

QOther physisal property

Investments in asscciated companies
QOther investments

Sinking funds

Miscellansous special funds

Total investments and fund accouvats

Cash

$3,808,608.13

$ 180,644.91

Speeisl aepont&-Interest special deposits
“Working funds

1,500.00

Temporary eash investments
Notes receivable
Acsounts receivable—Customers

125,909.85

Aeccounts reseivable—Other

8,502.30

Notes receivable from assoeiated companies
Accounts receivable from associated companies
Interest and dividends receivable

Bents receivable
Material and supplies

48,708.67

Prepaid taxes
Other prepayments

870.13

Other surrent and aserued assets...

464.54

Total eurrent and aceruved nssets

Unamortized debt discount and expense

$ 861,401.40

Extraordinary property losses
Proliminary survey and investigniion chargen
Clearing ascounts

Expenditure requisitions—Retirement work in progress........ S

Other work in progress
Other deferredpdebitl

Total deferred debits

Capital stock expense
Total capital stock expense

Beacquired sapital stock—
Total renequired eapital stock
Contra assets
Totals

$ 3,435.58
e 15,455.56
.§ 18,301.08
$4188,900.81
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BALANCE SEEET
WESTERN IOWA POWER COMPANY
At September 30, 1948

LIABILITIER AND OTHER CREDITB
Common {Par valus) . .

BEXHIBIT &
Page 2

This..Datas
$ 50,000.00

Praferred (Par valus)
Preferred (Par valua)

Total capital stock .

Bonds (net)

$ 50,000.00

Advaneces froni associated companies
Miscellaneous long-term debt

$3,350,000.00

Total long-term debt

Notes payable
Aecounts payabls

$8,350,000.00

Notea payable to assosiated companies
Acsounts payable to assceinted companies
Dividends declared

Matured long-term debt

Matured interest
Customers’ deposits

4 96,2045

Taxes aecrue

53,011.48

Intersst acerued

_ 163,125,26

Praferred dividends ncerued !
Other current aund sesrusd liabilities .

58,943.05

Total eurrent and aserned liabilities

8,002.32

Unamortised premium on debt
Customers’ advances for eonstruction

3 369,392.56

3 596490

Qther deferred cradits

254.12

Total deferrsd credits

Reserve for property retirement

$ 621011

$ 148,078.01

Beserve for amorkization of limited-term investments..

4,081.07

Reserve for amortigation of ntil plant scquisition sdjnatments
Resarve for uncollactible scsounts

§
4,347.84

Insurance reserve
Injuries aud damages ressrve

10,641.08

Inventory adjustment reserve ..

8,010.98

Other ressrves

966.98

Total ressrves

% 172,475.75

Contributions in ald of eonstrustion. & 1,770.268
Contra lisbilitiea

(Japital surplos

Esrned surplus £39,142.93

Totnl surplus

$ 239,042.93

Totals

$4,188,000.61
o e
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MINUTES OF SPECIAL MEETING OF THE BOARD

OF DIRECTORS OF WESTERN IOWA POWER COMPANY

HELD AT TWO O'CLOCK P.M., MAY 14, 1949, AT

THE OFFICE OF THE COMPANY AT COUNCIL ELUFFS,
IOWA.

Pursuvant to the adjournment of the speci_gl meeting of the
Board of Directors of Western Io'wa Power Company held at the
Directors' Room of Omaha Public Power Vistrict, Electric Building,
Omaha, Nebraska, at 9:00 a.m., May 14, 1949, the meeting reconvened
without further notice at 2:00 p.m., May 14, 1949, at the office
of the Company in Council Bluffs, -Iowaa The following directors
were present: Mr. L. E. Slade, Mr. H. B. Hoffhaus, Mr. Geo. C.
Huck, Mr. E. W, Cowdry, Mr. R. L. Readi,, and Mr. Cyrus A. Leland, III,
"heing all of the directors of the Company.

Upon motion of Mr. Read, duly seconded and duly carried
“by unanimous vote, .l(r. L. E. Slade was elected Chairman of the
reconvened meeting, snd Mr. E, ¥, Cowdry was elected Secretary of the
reconvened meeting and instructed to keep these minutes. !

The Chairman then presented to the meeting the written
resignation of Mr. T. F. Hanley as Assistant Secretary and Assistant
Trezsurer of the Company, effective upon acceptance by the Board,
and the written resignation of ¥r. F. J. Moylan as Assistant Secretary
and Assistant Treasurer of the Company, effective upon acceptance
by the Board. The resignations were accepted by unanimous vote of
the Board.

The Chairman then stated that inasmuch as all the officers
of the Company had resigned, and their resignations had been accepted,
1t was deairable to elect successors to certairn of the vacancles so
created, and asked for nomlnations. .

Mr. Read nomlnated Mr. L. E. Slade for the office of
President of the Company; Mr. H. B. Hoffhaus for the office of Vice-
President; Mr. E. W. Cowdry for the office of Secretary; and #r.

Gea. C, Huck for the office of Treasurer.
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There were no further nominations. A vote was teken as
to each nominee, and each nominee was unanimously elected; it belng
provided that each officer should serve without compensation until
his respective successor should be elected.

The Chairman then stated that in commection with its
application to the Securities and Exchange Commission for authority
to purchase Western Iowa Power Company, Iowa Power and Light Company
had represented to the Commission that 1t would cause Western Iowa
Sgwer Company to increase the reserve for deprecization carried on
the books of this Company; by transferring to such reserve so much
of the surplus of this Company as might be necessary to increese
such reserve to approzimately twenty per cent (20%8) of the Company's
depreciable utility plant account, all of such accounting entries
to be made in sccordance with the plen therefor presented to the
Securities and Exchange Commission and in accordance with proper
accounting‘practice as determined by Messrs. Arthur Andersen & Co.

Whereupon the following resolutions, on motion duly made
by ¥r. Read, and seconded by M¥r. Leland, and unanimously carried,
were adopted:

WHERFAS, this Company 1§ now wholly owned by Iowa
Power aid Light Company; and

WHEREAS, Iows Power and Light Company desires to
Increase the reserve for depreciation carried on the books
of this Company;

NOW THEREFORE, BE IT RESOLVED, that so much of the
surplus of this Company as 1s required to increase the
reserve for depreciation carried on the books and accounts
of this Company, after such reserve has been augmented by
adding thereto the amount of historical rsserve for depre-
clation applicable to the proverties of this Company on
the books of its predecessor companiés, to twenty per
cent (208) of the depreciable utility plant account, ke
and it is hereby transferred and appropriated to the reserve
for depreclation of this Company: for the purpose of this
resplution the amount of surplus available for such purpose
shall be the amount of surplus of the Company at the close
of business on May 13, 1949, as found and determined by
Hessrs. Arthur Andersen & Uo. pursuant to the terms of the
Agreement, dated February 11, 1949, between Umaha Electrie
Committee, Ine., and Iowa Power and Light Company; snd
be it
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FURTHER RESOLVED, that the officers of this Company
be and they are hereby authorized to cause the appropriate
entries to be made in the books of account of this Cowmpany
to reflect such appropriation of surplus to reserve for
depreciation; and be it

FURTHER RESOLVED, that such appropriation of surplus
to reserve for depreciation shall in no way affect the
obligations of elther Iowa Power and Light Company or
Omaha Electric Committee, Inc., under the aforesaid Agree-
ment dated February 11, 1949, with respect to the adjust-
ment Iin the purchase price of all the ocutstanding securities
of this Company to be determined by the amount of the
increase or decrease in earned surplus of this Company for
the period from September 30, 1948, to the close of business
on May 13, 1949. )

The Chairman then stated that in connectlon with its
application to the Securities and Exchange Commission for authority
to purchase Western Iowa Power Company, Towa Power had stated that
it would cause the liguidation and dissolution of Western Iowa Powe
Company as soon as practicable after the consummation of the
purchase; that the purcliase by lowa Power and Light Company of all
of the outstandapg securities of Westem Iowa Power Company had
been consummated that morning, May 14, 1949; that z plan for the
liquidation and eventual dissolﬁtion of Western Iowa Power Company
had been prepared, entitled "Western Iowa Power Company - Agreement
end Plan of Liquidation®, and dated May 14, 1949; that saild plan
had been approved and adopted by the Board of Directors of iowa
Power and Light Company at its special meeting held at 9:00 z.m.
at the offices of Iowa Power and Light Compgny in Des Moines, Iowa;
and that a copy of sald plan had been transmitted to him for pre-
sentation to this meeting.

The document entitled "Western Iowa Power Company -
Agreement and Plan of Liguidation® was thereupon read and examined
by the directors, and after consideration and discussion thereof,
the following resolution was moved by Mr. Bead and seconded by
My. Leland and unanimously carried:

BE IT RESOLVED, that the plan of liguidation of

Western Iowa Power Company, dated May 14, 1949, and this

day approved by the Board of Directors of Iows Power and
Light Company, in words as follows:
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AGREEMENT AND PLAN OF LIGUIDATION

WHEREAS, Iowa Power and Light Company (here-
inafter referred to as Iowa Power) is the owner
and holder of &all the outstanding capital stock
of Western Iowa Power Company {hereinafter referred
to as Westermn Towa), also 1s the owner and
nolder of the entire issue of bonds of Western
Iowa, aggregating $3,350,000 in principael amount,
issued under and secured by a Hortgage and Deed
of Truct dated December 2, 1946, executed by
Western Iowa to Edward F. Leary, as Trustee; and

WHEREAS, Iowa Power is lawfully authorized to
acquire, own and operate the utility distribution
system now owned and operated by Western Iowa; and

WHEFEAS, Iowa Power, beilng the sole stock-
holder of Western Iowa, has determined to cause
Western Lowa to liquidate and dissolve, in accord-
snce with the plan of liguidation hereinafter
set forth; and

WHEREAS, the plan of liquidation has been duly
adopted and approved by the umanimous vote of all
the issued and outstanding capital stock of Western
Iowa at a special stockholder's meeting called
and held at the offices of the Company in Council
Bluffs, Iowa, on the li4th day of May, 1949, for
the purpose of acting upon such plan, and has been
approved and adopted by the Board of Directors of
Western Iowa at a specisl meeting duly called and
held at the offices of the Company In Council
Bluffs, Iowa, this l4th day of May, 1949, and has
been approved and adopted by the Board of Directors
of Iowa Power at 2 special meeting duly called and
held at the offices of the Company in Des Moines,
Iowa, on this 1l4th day of May, 1949; '

NOW, THEREFORE, it is hereby agreed by and
between iowa Power and Western lowa, as follows:

PLAN OF LIQUIDATION

1. Western Towa shall distribute, transfer,
assign and convey to Iowa Power, on May 14, 1949,
all its property &nd assets of every kind and
nature whatsoever, and wherever situate, including
cash, notes, bills and accounts receivable, leases,
contracts, franchises, and all other property
rights or interests, both tangible and intamgible;
such property and assets to be recelved by Iowa
Power in full payment of the above-mentioned
bonds, aggregating $3,350,000 in principal amount,
and of the acerued unpaild interest thereon, and
in complete liquidation, cancellation and redemp-
tion of all issued and outstanding shares of the
capitzl stock of Westermn Iowa, to-wit, 5,000 shares.

2. Western Iowa shall execute and deliver to
Iowa Power on May 14, 1949, all deeds, bills of
sale, relesses, assignments, and other documentary
evidence necessary to vest in Iowa Power all the
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right, title and interest of Western Iowa in or

to sald property and assets, and shall subsequently

execute and deliver to Iowa Power as of May 14,
1949, such further Instruments as may be necessary
or desirable to evidence or perfect Iowa Power's
title to said property and assets.

3. Upon the transfer to 1t of the aforesaid
properties and assets, Ilowa Power shall surrender
to the Secretary of Western lowa a certificate or
certificates evidencing the ownership of all- the
outstanding capital stock of Western Iowa, aggre-
gating 5,000 shares, for cancellation and retire-
ment, and shall surrender to said Secretary the
aforesaid tonds aggregating $3,350,000 in princi-
pal amount, as fully paid and for cancellation.

The Secretary of Western Iowa shall
forthwith cancel all such stock; and Western Iowa
. shall forthwith surrender all the aforesaid bonds

to the Trustee under the above-mentioned Mortgage
and Deed of Trust pursuant to which said bonds
were created, issued and secured, and cause sald
Trustee to cancel and cremate the same, and to
deliver to Western Iowa a certificate of such
cremation. Western lowa also shall forthwith
request and cause theée sald Trustee to release
the lien of the sald Mortgage and Deed of Trust
of record, wherever the same may be of record,
and to deliver to Iowa Power written evidence of
such release.

4. Iowa Power agrees that upon the transfer
to it of all the property and assets of Western
Towa on May 14, 1949, it will undertske the opera-
tion of the utility propertles thus acquired, and
that it will assume all obligations of Western

" Iowa. under all executory contracts, unexpired
leases, and other undertakings of Western Iowa.

5. Upon the distribution and transfer of
its property and assets to Iowa Power, ag herein

contemplated, Western Lowa shall cease all corporate

activitlies other than such as may be required in
order to fully consummate the winding up of its
affairs, liguidation and dissolution. The present
officers and directors of Westem Iowa, or their
successors in office, shall remain in office
without compensation until such time as the Board
of Directors of Western Iowa determines that the
corporation shall be dissolved and its charter
surrendered.

6. It is agreed by Iowa Power and Western
Iowa that the distribution by Western Iowa to
Iowa Power on May 14, 1949, of all its proverty
and assets, as herein provided, will accomplish

the complete liguidation of Western Iowa Power Com-

pany.
7. Western Jowa agrees diligently to proceed
to wind up its affalrs to the end that the corpor-

ation shall be dissolved and its charter surrendered
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at the earliest practicable time; snd Iowa Power
consents that the corporation shall be dissolved
at such time as is determined in the discretion
of the Board of Directors of Westem Iowa.

IOWA POWER AND LIGHT COMPANY,
By

Vice-President
WESTERN IOWA POWER COMPANY,
By

President
be and it is hereby aspproved and adopted by the Board of
Directors of Western Iowa Power Company subject to the
approval thereof at a speelal stockholder's meeting of

Western Iowa Power Company to be called and held for the
purpose of acting upon said plan of liquidation; and be
it

FURTHER RESOLVED, that the President of Western Iowa
Power Company be and he is hereby authorized and directed
to call and cause the holding of a special stockholderts
meeting of Westem lowa Power Company immediately, for
the purpose of acting upon said plan of liquidation.
Upon motion, the meeting was then adjourned to reconve
without notice lmmediately following the adjournment of the spec:
L]

stockholdert?s meeting to be held immediately.
# % W 6 H 3 3% 3 ¥ ¥ B

The meeting reconvened at 2:45 p.m., May 14, 1949, at
the office of the Company in Council Bluffs, Iowa. Messrs. Slads
Hoffheus, fluck, Cowdry, Read end Leland, being all of the Directc
of the Company, were present.

The Cheirman stated that a special stockholder!s meetir
of Western Iowa Power Company had been called and held at 2:30 p.
May 14, 1949, at the office of the-Company in Counc¢il Bluffs, Iow
and that said stockholder's meeting had acted upon the plan af
liquidation of Western Iowa Power Company and had'adjourned sine
He submitted to the Board a transcript of the minutes of the stoc
holder's meeting, evidencing the adoption by the stockholder's

meeting of the plan of liguidation of Western lowa Power Company.

He then stated that, inasmuch as the plan of liquidation of Weste:

Towa Power Company had been approved and adopted by all of the
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necessary bodles, it was desirable that the Board should take
aporopriate action to carry out the provisions thereof.

Thereupon the following resolutions were moved by Mr.
Read, seconded by Mr. Leland, and unanimously adopted:

WHEREAS, the plan of liquidation of Western Iowa
Power Company, embodied in theé document entiiled “¥estern
Iowa Power Company - Agreement and Plan of Liguidation®,
dated May 14, 1949, and heretofore approved and adopted
by this Board and by the Board of Directors of Iowa Power
and Light Company, has now been approved and adopted at
a special stockholder's meeting of Western Iowa Power
Company; and -

WHEREAS, it is desirable that this Board should take
action immediately to carry out the provisions of said
plan of ligquidation;

NOW, THEREFORE, BE IT RESOLVED, that the plan of
liquidstion of Western Iowa Power Company, embodied in the
document entitled "Western lowa Power Company - ALgreement
and Plan of Liquidation®, dated May 14, 1949, be and it is
hereby declared to have been duly and lawfully adopted as
the plen of liguidation of Western lowa Power Company;
and be it

' FURTHER RESOLVED, that the President of this Company
be and he is hereby authorized and directed to sign and
execute on behalf of this Company the two counterparts of
the aforesaid "Agreement and Plan of Liguidation', and to
deliver one fully executed counterpart thereof to Iowa
Power and Light Company, and to retain one fully executed
counterpart thereof In the permanent recdords of this
Company; and be it

FURTHER RESOLVED, that pursuant to and in fulfillment
of the aforesaid "Agreement and Plan of Liguldation®,
all of the property and assets of Western lowa Power
Company of every kind and nature whatsoever, and wherever
situate, including cash, notes, bills and accounts receivable,
leases, contracts, franchises, and all other property
rights or interests, both tangible and intangible, be and
they are hereby distributed, transferred, assigned and
conveyed to Iowa Power and Light Yompany in full payment
of all of the issued and outstanding First Mortgege bonds
of Western Iowa Power Company, -3%% Series due 1971 and
43 Series due 1976, aggregating in principal amount
$3,350,000, idsued under and secured by a Mortgage and
Deed of Trust dated December 2, 1946, executed by Westem
Iowa Power Company to Edward F. Leary as Trustee; and in
full payment of the interest accrued on the above-described
bonds since the last interest payment date; and in comvlete
ligquidation, cancellation and redemption of all of the
issued snd outstanding shares of the capital stock of
Western Iowa Power Company, to-wit, 5,000 shares; all of
such bonds and stock being now owned and held by Iowa Power
and Light Company; this resolution to be and become effec~
tlve immediately upon the delivery and surrender on May 14,
1949, to the Becretary of this Company by Iowa Power and
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Light Company of the above-described bonds for cancella-
tion, and of the certificate representing 5,000 shares

of the capital stock of this Company for cancelldtion and
retirement; and be 1t . '

FURTHER RESOLVED, that upén receipt of the aforesald
bonds by the Secretary of this Company he 1s hereby auth-
orized and directed to mark the same cancelled and paid,
and to deliver the same to Edward F. Leary, Trustee under
this Company's Mortgage and Deed of Trust dated December
2, 1946, and to request said Trustee to cremate the same
and to deliver to this Company a certificate of cremation,
and to procure from said Trustee a duly executed Instrument
releasing and discharging sald Mortgage and Deed of Trust
and the lien thereof, and to cause said Mortgage and Deed
of Trust to be duly released of record wnerever the same
has been recorded; and be it )

FURTHER RESOLVED, that upon the receipt by the Secretary
of this Company of the certificate representing all of the
issued and ocutstanding capital stock of this Company, to-
wit, 5,000 shares, he 1s hereby authorized and directed
to cancel and retire such stock as completely liquidated
and not to be reissued; and be it

FURTHER RESOLVED, that the President and Secretary of
Westem Iowa Power Company be and they are hereby auth-
orized, empowered and directed to sign and execute in the
name of and on behalf of this Company and urder its corporate
seal, on May 14, 1949, any and all deeds, bills of sale,
assignments, conveyances, and any and all othert instruments
necessary or desirable to vest in Iowa Power and Light
Company all of the right, title and interest of Western
Iowa Power Company in or to all of its property and assets,
and to deliver the same to Iowa Power and Light Company;
and subsequently to May 14, 1949, to execute and deliver
to Iowa Power and Light Company dated as of May 14, 1949,
any and all such further instruments as may be deemed
necessary or desirable to evidence or perfect the right or
title of Iowa Power and Light Company in and to said property
and assets; and be it

FURTHER RESOLVED, that the officers of this Company
be and they are hereby authorized and directed to deliver
possession to Iowa Power and Light Company of all of the
property and assets of this Company on May 14, 1949, upon
the receipt from Iowa Power and Light Company of the afore-
sald stock and bonds of this Company; and be it

FURTHER RESOLVED, that it 1s- the Intent of these
resolutions to cause the complete liquidation of Western
Iowa Power Company on #ay 14, 1949, by the distribution
of all of 1ts property and assets to lowa Power and Light
Company in complete cancellation, redemption, liquidation
and retirement of all of the outstanding securities of
Western Iowa Power Company, and that the officers and
directors of this Company be and they hereby are authorized
and directed to doé all such things and to carry out all
such actions as they may deem necessary or desirable in
order to carry out such intention; snd be it

FURTHER RESOLVED, that upon the Liquidation of this
Company ou May 14, 1949, as authorized and provided for by
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these resolutions, Western ILowa Power Company shall ceass
doing business and terminats all of its corporate activitie
except such actlivities as may be necessary in connection
with winding up its affairs and its ultimate dissolution.
Upon motion, e fifteen-minute recess was declared in
order to permit the officers of the Commany to consummate the tr.
actions provided for in the foregoing resolutions. At the expir:
of the recess, the Chairman reported to the meeting that the lig
ation of the Company had been.accomplished in accordance with the
plan of liquidation and with the resolutions authorizing the con:
mation of sald plan adopted by the meeting just previous to the
recess. Whereupon it was moved by Mr. Read and seconded by Mr.
Leland and unanimously carried, that the following resolutions be
adopted by the Board of Directors of Western Iowa Power Company:
WHEREAS, Western lowa Power Corhpany on this l4th day
of Hay, 1949, has been completely liquidated by the dis-
tribution, transfer, assigmment and conveyance to Iowa
Power and Light Company of all of its property and assets
in full payment of all of its outstanding bonds and in
complete liquidation and cancellation of hll of its issued
and outstanding capital stock;
_ NOW, THERFFORE, BE IT RESQLVED, that Western Iowa
Power Company be and it is hereby declared to be and to
have become completely liguldated on May 14, 1949, and
to have ceased 3ll business activity on said date.
There being no further business, the meeting adjourned.

Certified as correct.

Chairman
AITEST:

s Ny
’ bec.rgtary_,\/ - ’
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